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Statement of the Case.

Mextor Lacoons, Inc.,, APPELLAXT, v. Z0N1NG Boarp oF Arpeals
or Mextor Towxsuir, APPELLEE.

Township zoning—Variance from terms o} zoning resolution—Authoriza-
tron within discretion of township board of zoning appeals—Section
519.14, Revised Code—Board’s refusal to authorize variance reversible,
when—Unreasonable exercise o] discretion—May not prohibit use Jor

animat husbandry—Zoning certificate for change of use may be re-
quired.

1. Ordinarlly, the matter, as to whether a variance should or should not
oe authorized in a specific case by a township board of zoning appeals

. which is acting pursuant to Section 519.14, Revised Code, and similar
provisions of a township zoning resolution, is a matter within the
sound discretion of such board.

2. In order to reverse a decision of a township board of zoning appeals
in refusing to authorize a variance from the terms of a zonlng resolu-
tion, it is not necessary for the Common Pleas Court to find that the
board abused its discretion but it is suffigient if that court finds that
the decision of the board in refusling to authorize the requested vari-
ance represents an unreasonable exercise of that discretion. (Section
519.15. Revised Code, construed.)

3. A township zoning resolution may not prohibit the use of any land for
agricultural purposes, including animal husbandry, which includes
the keeping of horses, (Sections 519.01 and 519.21, Revised Code,
construed.)

4, A township zoning resolution may require a zoning certificate for a
change in the use of land even though such use will not require any

buildings. (Sections 519.02, 519.16 and 519.23, Revised Code, con-
strued.) '

(No. 35417—Degided June 18, 1958.)
AppeaL from the Court of Appeals for Lake County.

Under date of February 3, 1956, appellant filed with the
Board of Township Trustees of Mentor Township. Lake County,
a document entitled ** Application for Zoning Certifiecate.”’ This
is on a printed form apparently prepared for use in that town-
ship. It reads:

“The undersigned hereby applies for a zoning certificate
for the following use. to be issued on the basis of the represen-
tations contained herein * * *:

L]
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““1. Location of property—itract 15, part of lot 8, Mentor
T ownship, Ohio.

“2. Name of landowner—A3fentor Lagoons, Inc.

(L® & &

3. Occupant—A3fentor Lagoons Boating Club

‘4. Proposed use:

.. New construction .. Residence—No. of families. .
. Remodeling .. Business
. Accessory Dbuilding.. Manufacturing

..x. Recrealion .. Signboard—size ..........

5. Sketeh of lot, showing existing buildings and proposed
construction or use for which this application is made. (Fill
in all dimensions and indicate which direction is north.)

“a) Main road frontage e) Depth of lot from right of
ee..1,800.... feet WAY o feet
*‘b) Set back from side of f) Dimensions of building
road right of way...feet Width ......... fect
“‘¢) Side yard clearance Depth ......... feet
| . side .... feet g) Highest point of building
3 . side .... feet above established grade
g “d) Rear yard clearance = ..., feet
R feet h) No existing buildings

| ‘‘Road or street—1,800 feet on Mentor Harbor Boulevard

[ “6. Buildings: Use—contemplated shed for housing trap

I and stables for horses in future.

- ““Number of stories ............. basement.............
“‘Usable floor space designed for use as living quarters ex-

clusive of basements, porches, garages, breezeways, terraces,

attics or partial stories. First floor...... square feet. Second
floor...... square feet. Off-street parking space...... square
fect.

7. Remarks—opcration of rccrcafion arca for polo, trap
and skeet shooting will be by Mentor Lagoons Boating Club, a
private, nonprofit corporation. Lxhibit * A’ attached and made
a part hereof shows area colored in red which 1s proposed for
recreation area.

'YX BN BN

““Zoning Certificate

““Upon the basis of the above application, the statements

in- which are made a part thercof, the proposed usage is not
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found to be in accordance with the township zoning-resolution
and 1s hereby not approved for the following district ..E-2...
s/ L. H. Dawson
Township zoning inspector.

[T N I J

“‘ Dnte appheation ruled on—Fcb. 13, 1956

YL B 2

““If certificate is refused, reason for refusal—No. 4 & 6:
Buildings not shown on exhibit A. No plot plan for building
with application.”’ (Nonprinted matter indiecated by italies.)

Thereafter appellant filed with the bonrd of zoning nppeals
an appeal from the refusal of that application. That board
rendered its decision reading:

** FINDINGS

‘¢ Application * * ®* is * * * for a usc permit for an arca ap-
proximately 800 feet by 1,800 feet * * *. This aren is located
in an R-2 (residential) district cstablished by the passage of
the Mentor Township zoning resolution * * .

““The application states that the proposed use of the area
is for a polo field, trap and skecet shooting, and the erection of
stables and buildings in connection therewith,

*“The Mentor Township zoning inspector refused to issue
a use permit on the basis that the proposed usage was not in
accordance with the Mentor Township zoning resolution for
an R-2 district for the reason that no plot plan of the proposed
buildings was submitted.

L8 B B

¢ * ¢ the applicant appearcd before the board * * *.

*“ DECISTON

T , .

““Under Revised Code Scetion 513.14 a township zoning
board of appeals may hear and decide appeals in only two in-
stances, (1) where there i1s an alleged error on the part of an
administrative official, and (2) where there is a request for a
variance because of unnecessary hardship. * * *

““Jt is the decision of this board that the Mentor Township
zoning inspector did not crr for the reason that the proposecd
uses set forth in the application are not uses pcrmitted in an R
district as provided for in Section IV, R district * * *,

““ As for the request for a variance, it 1s this bonrd’s de-
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cision that this is not a proper case for a variance and the board,
therefore, is unauthorized by law to act on the appeal on such
basis.”’

. Appellant appealed from that decision to the Common
Pleas Court of Lake County which found that the “’appeal was
not well taken for reasous that there was no abuse of discre-
tion by the zoning inspector * * * and the Board of Zoning Ap-
peals of Mentor Township: no undue or unnccessary hardship
was imposed upon the appellant by the refusal of a permit and
varianee and that all acts of said zoning inspector and appeals
board in the instant case were within the scope of their author-
ity.,’

Appellant appealed from that judgment to the Court of Ap-
peals for Lake County which found that appellant’s assign-
ments of error were not well taken and ** that there was no abuse
of diseretion on the part of'” the board of zoning appeals and
affirmed the judgment of the Common Pleas Court.

The cause is now before this court on appecal from the
judgment of the Court of Appeals, pursuant to allowance of a
motion to certify the record.

Mr. Albert C. Nozik, for appellant.
Mr. Edward R. Ostrander, prosecuting attorney, for ap-
pellee.

Tart, J. The instant case represents a good example of the
difficulty that a ‘‘person adversely affected by a decision’’ of a |
township board of zoning appeals would usually have in exer-
cising his statutory right to appeal from such decision pursuant-
to the provisions of Section 519.15, Revised Code, at least prior
to September 16, 1957, when Section 2506.03, Revised Code,
beceame effective. | .

In acting upon such an appeal, the Common Pleas Court is
undoubtedly limited to those matters disclosed by the record
and those of which it can take judicial notice. It is doubtful
whether in the instant case any evidence, in addition to that dis-
closed by the record taken before the board of zoning appeals,
could have been offered in the Common Pleas Court. See 1
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Ohio Jurisprudence (2d), 601, Seetion 207. In any event, there
is nothing to indicate that any such cvidence was offered.

Probably, because the appellant realized that the board of
zoning appeals was familiar with the township zoning ordinance
and could readily go out and view the premises in the neighbor-
hood involved, it did not run the risk of irritating that board
by introducing into evidence the provisions of that resolution
and offering as much evidence as should have been presented
with respect to the premises and neighborhood involved. At the
hearing before this court, a copy of the zoning resolution was
produced and both parties agreed that it is a true copy and
can be so regarded by the court. Hence, we believe we may
overlook its absence from the record as it was undoubtedly con-
sidered, to the extent necessary, by both the courts below. How-
ever, although much was said in the briefs and arguments about
the remote location of the premises involved and the uninhabi-
ted character of adjoining property, there is nothing definite
in the record with respect to those facts and we cannot take
judicial notice of them.

Although several other questions were apparently raised
by appellant in the courts below, only two are argued by brief
and therefore only those two will be considered on this appeal.
Section 2505.21, Revised Code.

It is first argued that the zoning inspector erred in refusing
the application for a use permit because a building was not
shown on the attached map of the arca. By what it said and
did not say in its decision, the board of zoning appeals appar
ently indicated agrecment with this argument. Thus, it sus-
tained the inspector, not for the reason which he gave but for
the reason that *‘the proposed uses set forth in the application
are not uses permitted in an R district as provided for in sec-
tion IV R district (residential) of the * * * zoning resolution.’’

That portion of that resolution provides that certain speei-
fied **uses and no other shall be deemed class R uses and per-
mitted in’? an R district. The uses for which appellant sought
a permit, i. e., uses as a ‘‘reereation area for polo, trap and
skeet shooting’' were not uses speeified and hence by the words
of the resolution would not be **permitted.”’

Nothing in the zoning resolution gives the inspector any
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authority to give a usec permit in such a situation. Hence, if
the zoning resolution is valid, the zoning inspector did not err
in refusing tbe permit even though he did so tor the wrong
reason.

" As we view it, the second argument of appellant may be re-
stated.as being in effect an argument that the board of zoning
appeals erred in its deeision because ecither (a) the proposed
uses are permitted by the zoning resolution in an R district,
(b) this is a proper case for a variance or {(c¢) to the extent that
it authorizes the board to refuse to give a permit to appellant
for these uses of this land, the zoning resolution is invalid.

As we have hereinbefore indicated, we do not believe that
the zoning resotution by its terms does permit these uses in an
R district. _

However, Secetion 519.14, Revised Code, reads in part:

“The township board of zoning appeals may:

Ll & =

““(B) Authorize, upon appeal, in specific cases, such vari-
ance from the terms of the zoning resolution as will not be con-
trary to the public interest, where, owing to special conditions,
a literal enforeement of the resolution will result in unneccessary
hardship, and so that the spirit of the resolution shall be ob-
served and substantial justice done.”’

Almost identical provisions are contained in section XX of
the Mentor Township zoning ordinance. |

Ordinarily, the question of whether a variance should or
should not be authorized in a specific case is a matter within
the sound discretion of the bonrd of zoning appeals. However,
the Common Pleas Court is given authority to reversc a decision
of the board with respect to such a matter on a finding that the
decision is ‘‘unreasonable.”” Section 519.15, Revised Code.
Although the journal entries of the Common Pleas Court and
of the Court of Appeals in the instant case indicate that those
courts apparently considered it necessary to find an ‘‘abuse of
discerction’’ of the board of zoning appcals as the basis for a
reversal of the board’s decision on such a discretionary matter,
the statutory language indicates no nceessity for finding any
more than an ‘‘unrcasonable’’ exercise of that discretion.

It may be observed that the uses expressly permitted in an
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R district include recreational uses and even those under pri-
vate anspices. Among the uses specifically ‘* permitted®’ in such
a district are a **publicly owned park, golf course, publicly
owned playground * * * and places for the disposal of sewage
or garbage when operated by or for the board of township
trustees.”” This court can take judicial notice of the fact that
golf courses are frequently privately owned and operated.
There is nothing in the language of the zoning resolution to in-
dicate that only usc for a public ‘‘golf course’’ is permitted.
Oun the contrary, where public ownership of certain reereational
facilities is contemplated, the resolution so states, as with re-
spect to a ““‘park’ and a ““playground.”” Also, where operation
by some publie authority is contemplated, the resolution so
states, as with respect to ‘“places for the disposal of sewage or
garbage.”’ '

Polo and golf do involve different rcereational activities.
However, the only reason .advanced as to why it is reasounable
to prohibit polo but not a golf course in an R district is that the
use of the premises for polo will necessarily involve their use
for the keeping of horses and that, since a keeping of horses on
the premises may involve ‘“‘noxious odors of horses, insects,
flies, loud noises, shouts, auto horns and stomping horses’’ and
thus destroy the comfort and safety of persons owning and oc-
cupying adjoining property, it is a use of premises that may,
within the proper exercise of the police power, be prohibited
by zoning regulations. If we assume that this reason is sound,
we are still confronted with what appear to us to be insurmount-
able legislative obstacles limiting the authority of Mentor
Township to provide by any zoning resolution against a use of
premises for the keeping of horses. See Yorkavitz v. Board of
Township Trustees of Columbia Township, 166 Ohio St., 349.
142 N. E. (2d), 655.

Thus, in Section 519.21, Revised Code, it is specifically
stated that the statutes authorizing township zoning ‘‘confer no
power * * * to prohibit the use of any land for agricultural pur-
poses.”” In Section 519.01, Revised Code, it is stated that
‘*“ ‘agriculture’ includes * * * animal * * * husbandry.”’

In Webster’s New International Dictionary (2 Ed.) ‘‘ani-
mal husbandry’’ is defined as ‘‘the branch of agriculture which
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is concerned with farm animals, esp. as regards breeding, judg-
ing, carc and production,’ and an ‘““‘animal husbandman” is de-
fined as ‘‘one who keeps or tends livestock.”’

By concluding that a township zoning ordinance may not
prevent the use of land for the keeping of horses even in a resi-
dential district, we do not mean to suggest that the keeping of
horses in suech a district may not, on the facts of a particular
case, be a nuisance and subject to injunction as such. That
question is not before us.

In the instant case, there is no evidence that it would be
‘‘contrary to the public interest®’ to authorize a variance so as
to permit use of appellant’s premises as a reereation arca for
polo, and such use would appear to accord with the spirit of the
resolution. Certainly, if appellant 1s not permitted to so use
its land, that will be a ‘‘hardship’’ upon appellant. It is dif-
ficult for us to see any ‘‘necessity’’ for the imposition of that
hardship with respect to such a large parcel of land as is in-
volved in the instant case. The prevention of use of that land
as a recreation area for polo could hardly have any more
relationship to the health, morals, safety and welfare of the
public than the prevention of its use for a ‘‘golf course,’’ ex-
cept perhaps in preventing a use for the keeping of horses which
is a use that the township is expressly pI‘OhlbltGd from prevent-
ing by its zoning resolution.

However, on the record before us, we do not believe that
the courts below would have been justified in finding that the
board was unreasonable in not authorizing a variance that
would permit use of these premises for ‘‘trap and skeet shoot-
ing.”” The record discloses that these uses would involve the
shooting of shotguns. The shooting of shotguns would ordi-
narily appear to be a use that could be prohibited in a resi-
dential neighborhood in the proper exercise of the police power.

Some of the aerial photographs exhibited to this court at
the argument of this cnse and the statements and nnswers to
questions then given by appellant with respeet to locations of
dwellings in the neighborhood involved indicated that the
premises involved are so remote from any buman habitation
as to make a prohibition of use thercof for trap and skeet shoot-
ing questionable. Cf. East Fairfield Coal Co. v. Booth, Zoming
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Inspr., 166 Ohio St., 379, 143 N. E. (2d), 309. However, thosc
photographs and evidence of the facts indiented by those state-
ments and answers to questions do not appear in the record.
On the record before it and before us, it is our opinion that the
decision of the board of zoning appeals with respect to use of
these premises for trap and skeet shooting cannot be considered
as unreasonable nnd that, so far as the zoning resolution is np-
plicable to prevent such use of these premises, it is not invalid.

In opposition to .this appeal, it is also argued that the ap-
plication was properly refused because it did not indicate a
plot plan for proposed or contemplated buildings.

In Section 519.02, Revised Code, it is provided that the
township trustees ‘‘may regulate by resolution * * * the uses
of land for trade, industry, residence, recreation, or other pur-
poses.”’ By Section 519.16, Revised Code, ‘‘for the purpose of
enforcing the zoning regulations, the board * * * may provide
for a system of zoning certificates,’”’ and by Section 519.23, Re-
vised Code, ‘‘no land shall be used in violation of any resolu-
tion.”’

By section XIX of the Mentor Township zoning ordinance,
‘*before * * * changing the use of any premises, application shall
he made to the township zoning inspeetor for a zoning certifi-
cate and such zoning certificate obtained.’’ Although that sec-
tion goes on to state that ‘‘the npplication shall indicate the
exact location of the proposed construction, alteration or change
of use and shall include a plot plan showing the proposed loca-
tion and dimensions, height of building and the proposed use,”
it is apparent that the words of the resolution require a zoning
certificate for a change in the use of land to a use not requiring
any buildings at all. As we interpret the ‘‘application for zon-
ing certificate’’ involved in the instant case, that is what was
applied for. Confusion was apparently generated by use of the
printed form of the township which, in the paragraph num-
bered 6 after the printed words, “buildings: use,’’ apparently
called for some answer which was given as ‘‘contemplated shed
for housing trap and stables for horses in futurc.” In our
opinion, a reasonable reading of the application as a whole indi-
cates that it is an application for permission to use the premises
as a recreation area for polo, trap and skeet shooting and not



123 JANUARY TERM, 1958. (168 0. &
[Yissenting Opinion, per WEYGANDT, C. J.

an npplication to roustruct or alter any buildings. That being
=0, iU wis 101 gecessaty 1o show on anyv plot plan any proposce
or contewplated buitdings and the plot plan attached 1s sufficien
beeause it does show the area to be used for those reerentiona
purposes.

In our opinion appellant’s application for a zoning certifi
cate should bhave been approved by the bonrd of zoning appeal:
to the extent that it requests permission for the use of thesc
premises as a recreation area for polo, and the decision of the
board of zoning appeals in refusing to approve it to that
extent is unreasonable and should be reversed.

The judgment ol the Court of Appeals is therefore reversed
and the cause is remanded to the bonrd of zoning appenls for
further proceedings in accordance with this opinion.

Judgment reversed.

ZIMMERMAYN, Stewart, Bert and Hersert, JJ., concur.
WevcanpT, C. J., and MaTraias, J., dissent.

Weveanpt, C. J., dissenting. It is important to note the
source of this controversy.

The sole reason the township zoning inspector refused the
appellant’s application for a zoning certificate was *‘Buildings
not shown on exhibit A. No plot plan for building with ap-
plication.”’

Although the issuance of building permits is not within the
jurisdiction of the zoning inspector, it hardly seems beyond
the bounds of reasonableness to require the appellant to furnish
the zoning authorities some indication of the number, size,
nature and purpose of the buildings to be constructed on the
tract of land if the application were granted.



