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ment, within the meaning of Section 3501.17, Revised Code, llence, we
niust conclude that although the eleetinn statutes providing for the appor-
tiomment of the cost of clections in odd-nnmbered vears have heen niate-
rially climped sinee the ralition of the 1928 opinion, these changes are

not of such a nature as to clruner the conclusion therein reached.

Accardingly, in specific answer to vour inqguiry, it is my opinion that
@ county school district is not a subdivision within the mcaning of Secction
3501.17, Revised Code, and there is no authority wider the provisions of
that scction for the county anditor to withhold, from any monceys pavable
to such district in an ensuing tax settlement. an amount designated to meet
the expense of conducting an clection in the odd-numbered years at which

members of the county hoard of education are elected.

Respectfully,
WiLniay SAxpE

Attorney General

639

ADMINISTRATIVE PROCEDURE-—-ACTION BY LIESS THAN
FULL MEMBERSIHIP-—IIF QUORUM 15 PRESENT AND ALL
MEMBERS HAD NOTICE OF MEETING AND OPPORTUNITY
TO B PRESENT; SUCH BOARD CANNOT ACT THROUGH A
MAJORITY OF SUCH QUORUM.

SYLLABUS:

Where authority has been conferred vpon an administrative board of four mom-
bers such boiard, in the absence of a statute to the contrary, may act in a particular
nweeting, throngh a majority of the membership, provided (1) a quorum ¢onsisting
of a majority of the membership is present, and (2) all members had notice and
opportunity to be present; but stich a bhoard in sneh case is without authority to act
thirongh a mere majority of suel quorum.

Coluntbus, Ohio, ]L-me 14, 1937

Alr. Robert Kochi, Chairman
Board of Liquor Coutrol, Columbus, Ohio

Dear Sir:

Your request for my opinion vesuds as follows:



214 e OPINIONS

“The Supreme Court of Ohio, on April 17, 1957, in the case
of Slavens vs. State Board of Real Estaic Lyaminers, 166
O, §.. 285, XXX Ohio Bar, No. 16, held that two members of a
three-member board could proceed to hear a case. In view of such
decision the question has arisen as to whether or not when a case
before our board is heard by only three members a decision on the
issues presented in such case can be made by two of the three
sitting.”

In the per curiam decision in the Slavens case the following language
is found:

“Where authority has been conferred upon an administra-
tive board consisting of three or miore menibers and where at a
particnlar meeting one or more members of the board are absent,
sucly board, in the absence of statutes to the contrary, may act
through a majority of a quorum consisting of a majority of the
members, providing all members had notice and an opportunity
to be present. Merchant v. North, 10 Ohio St., 251. See State,
ex yel. Cline, v. Trustees of Wilkesville Township, 20 Ohio St.,
288 * * x> (Emphasis added.)

‘The precise question here presented is whether the words “consisting
of a majority of the members”™ refers to and modifies the term “quorum,”

or the entire expression “‘majority of a quorum.”

The rule of the last antecedent would indicate that modification of
the term “quorum” was intended, and this being so, it would follow that
a majority of a quormm could act and that that quorum, in the absence of
a statntory provision to the contrary, may consist of a majority of the

members.

In the Slavens case it will he noted that the court was concerned with
a board of three members which actually acted through a majority of the
membership, i.e., by the assent of a// members of the quorumi. It would
seem, therefore, that the court’s statement of the rule as applicable to
boards of more than three memhers, and its reference to a quoritm, 1s obiter

dictum.

Reference to the North case, cited by the court in support of the
statement quoted above, provides no support for the view that fewer than
a majority of the membership may act for the board, for there four of six
judges joined in the action under attack, i.c., a majority of the memhership

rather than a mere majority of a guoruam.
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In the Cline case the court was concerned with the action of a board of
three members, two of whom joined in the action, so that here, too, a

majority of a quorum was actnally a majority of the memhership.

The court’s statement in the Slavens case referring to boards of
“three or icere members,” aud to a “majoritv of a quoriom,” rather
strongly suggests a ruling that a majority of the membership constitutes a
quorum which is authorized to act for the board, and that action may be

taken upon the assent of a majority of that quorum.

Sonte light is thrown on the matter by the court’'s citation of the

Cline case, In that decision Judge Mellvaine said, page 29.3:

“Was the action of two trustees iu the absence of the other
legal and valid?

“By the rule of the commmon law, where power or authority
is delegated to two or more persons to transact business of a pri-
vate nature, all interested in the power mwust concur in its die
consideration. DBnt in wmatters of public concern, though it is
necessary for all to be present, vet the majority will conchede the
minority ¥ ¥ ¥ ( Emphasis added.)

The decision in the Cline case actually turned on a statutory provi-

i

sion to the effect that "a majority (of the township trustees) shall be
a quorum to do business,” and it was not necessary in that case to apply
the common law rule referred to above. It is quite cvident, however,
that the reference to this case in the Slavens decision as supporting the
rule therein announced, is indicative of approval of the conmuon law rule,
although the rule in the Iatter case ix actually a modification of the comuon
law rule in that notice and oppartunity to he present is substituted for

actual presence at a meeting.

Because neither the Novth case nor the Cline case supports the view
that a mere majority of a quaram, Loy, @ “najority of a nujovity” of the
membership may act for the board, aud hecause the suggestion to that
effect in the Slavens case is obviously obifer diciion. 1T am impelled to con-
clude that what the court actually approved in the latter case is the modilied
common law rule that in the absence of a controlling statute a majority of
the membership may act provided «ll awembers have had notice and oppor-
tunity to e presext at the mecting ot which snehmajority amdertakies

to acl.
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In reaching this conelusion I do not consider that I am rejecting a
ruling of the Supreme Court but rather that | am hound to heed the oft
repeated injunction of  the court that the syllabus, or per cnriam opinion,
of that conrt mnst be interpreted with reference to the facts of the case,
and canmot he constried as heing any broader than the facts of the case
wiarrant. See 14 Ohio Jurispradence 2d, 683, 684, Section 248 1leater
Co. v, Radich, 128 Ohio St, 124, The facts in the Slavens case did not
warrant the broad rule which the language used in that decision may he
thought to state, and 1 deem it necessary, therefore, to follow the court’s

injunction against such hroader interpretation,

Accordingly, in specific answer to your inquiry, it is my opinion that
where authority has been conferred upon an administrative board of four
members such board, in the absence of a statute to the contrary, may act
in a particular mecting, through a majority of the membership, provided
(1) a quorum consisting of a majority of the membership is present, and
(Z) all members bad notice and opportunity to be present; but such a hoard

in such case is wihout authority to act through a mere majority of such

([U()['Uﬂh
Respectially,
WiLrLiam SAXBE
Attorney General
642,

THE OHIO STATE UNIVERSITY-—PAYROLL DEDUCTIONS:

L. AUDITOR OF STATIE OR UNIVERSITY OFFICERS: NO
AUTHORITY TO DEDUCT FROM AGRICULTURAL EX-
TENSION SERVICE EMPLOYEES' SALARIES FOR FIiD-
ERAL RETIREMENT PURPOSES,

2. AUDITOR OF STATE MAY DEDUCT INSURANCE PREM-
IUMS FROM SALARIES OF AGRICULTURAL EXTENSION
SERVICE LEMPLOYEES UNDER §3917.64 RC.

SYLLABUS:

1. There is po authority under the laws of this state whereby the officers of the
Ohio State University or the auditor of state, may deduct six and one-half per cent
from the hase salary of each Agridltural Extension Sery te employce of the uni-
versity for federal retirement purposes, and remit such dedoction to the United States
Treasurv., '
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2. Pursuant to Scction 3917.04, Revised Code, the viee president and busivess
minitger of the Olio State University may avracee for the awltior of stiate o deduet
insuriume prendums {rom the salaries of Asvienltoval Estension Service cinployees
who regest suclh action, and to remit thn: st s dedneten] to the Fedeval Ianployees
Cieonp Lafe Tusucance Fogl,

Coltunhirs, Criin, Joaue 19, 1037

Hon. Novice G, Faweett, Uresident
The Ohio State University
Coluiibus, Ohio

Decar Sir:

Your request for my opiniim veads as [ollows:

“On March 14, 1955 the Board of Trustees of The Ohbin
State University authorized the President to sten U memnramdon
of understanding between The Ohio State Untiversity soul “The
United States ])cpdrlmcnt af Agriculture ot conperative exten-
siou work in agriculture and liane economics. This alirogates the
agreemeut signed July 22, 1914,

“It is to be noted that in this memormnlum of understanding
the statement is made “that all State wnd connty personnel ap-
*1:01x1tecl by the Departinent as coopelatl\c agents for extension
work in agriculture and honte econumics i the State of Ohjo
shall be joint representatives of the College of Agrienlture of
The Ohio State University and The mel States Department
of :\grlculture, unless otherwdse expressly provided in the project
agreement.’

“Iimployce appointmients are made by the Board of Tras-
tees on recommendition of the Director of Agricoltnral Exten-
sion Service, Dean of the College of Agriculture and the Presi-
dent, In gencral, since the pussage of the Smith-Lever Act in
1914, employces of the [ixtension Service have also received
cooperative appointmerts by the U, S0 Department of Agrical-
ture.

“Ou the fasis of the fact that employees of the Agricultural
Ixtension Service have received o wperative appointments cer-
tain interpretations have been made by the U, S, Departinent of
Agricudture that these cmiplovees are:

“1. Iiligible to use the franking privilege in handling their U, S.
g 8 g g
Mail in carrying on thetr oflicinl business,

2. Fligible to participate in the Federal Group Life Tusurance
progrim untler the provizions of ™ Federal Fimplovecs



