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COMMENTS OF THE COMMISSIONER

1. Division Adjusts to Changes in Emphasis for 1974: As |
indicated in my comments on page 4 of the December,
1973, issue of the Bulletin, the calendar year 1974 was
designed to be “‘a different kind of year” for the Division
than the one which preceded it. During the first six months
of this year, the primary emphasis of Division activities has
been shifted from a concentration upon increase in effic-
iency and responsiveness (especially in the processing of
registrations and licenses) and upon policy institutional-
ization (the proposed new securities law, the Bulletin, and
the development of rules, guidelines and procedures) to the
pursuit of more aggressive regulation through active en-
forcement (principally in connection with intra-state bro-
ker/dealer practices and foreign real estate sales, but also
with respect to fraudulent activities ir all other areas of the
local securities markets). This change in emphasis has repre-
sented a natural progression in the implementation of the
administrative program of the Division, the ultimate objec-
tive of which is to create in a corporate form an agency
capable of performing a more aggressive and more respons-
ible regulatory function.

In an organization such as the Division, characterized by an
inelastic supply of human and financial resources, any sig-
nificant change in emphasis creates important organi-
zational and displacement problems. As a result, major
administrative adjustments have to be made. Moreover, in a
government context, changes in policies or activity fevels
generate industry reactions which are directed back at the
agency and at higher authorities. The rationale of the
changes being made must be effectively communicated to
all of those who share accountability for the agency’s oper-
ations. During the past two months, a major portion of the
time of the administrative staff of the Division has been
devoted to handling these problems of transition.

Although enforcement activity has been increased drama-
tically during the past six months and concrete results have
been achieved on several fronts, a severe strain was, as a
product of this process, placed upon the Broker/Dealer and
Foreign Real Estate Sections and, in particular, upon the
Enforcement Section of the Division. (Although during the
past year the enforcement resources of the Division have
been doubled it is clear that in the future a redoubling or
tripling of these resources will be an absolute necessity.)
Due to this strain, the offices of the Chief Counsel and
Counsel for Policy Development (originally designed to
concentrate upon statutory interpretation and policy de-
velopment matters) became crisis management and com-
munications centers relating to enforcement matters, and as
a result the development of rules and guidelines came al-
most to a standstill and publication of the Bulletin prac-
tically ceased. In addition, a severe hottleneck developed in
terms of the capacity of the Office of the Attorney General
to act upon the large volume of administrative actions and
court proceedings being generated by the Division.

On Monday, June 10, a major reorganization of key per-
sonnel of the Division was effectuated to deal with the
problems created by the increase in enforcement activity.
This reorganization was designed to utilize more effectively
the combined talents and energies of all members of the
Division staff and to restructure the areas of responsibility
and the lines of authority and communication so that en-
forcement, crisis management and line supervision, and
policy development functions could all proceed, separately
and more efficiently. At about the same time several new
attorneys were added to the staff in key positions to fill
vacancies which had developed during the past ten months
and had remained unfilled pending a determination of the
Division’s budget allocation for fiscal 1975. As a result of
these adjustments, the Division is presently better organized
and better staffed than it has been in some time.
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In connection with the recent Division reorganization, new
priorities have been set, both long and short term, with
regard to enforcement and policy institutionalization
objectives. During the remainder of 1974 and the first few
months of 1975, the Division will proceed with a balanced
pursuit of its objectives in both of these areas. At that
point, the proposed new securities law and legislation re-
lating to Department structural reforms will probably re-
gain the focus of attention.

2. The Reorganization of Key Personnel: In connection
with the reorganization of key personnel of the Division
mentioned above, the following new position assignments
have been made: Robert J. DeLambo is the new Deputy
Commissioner and as such is responsible for supervising the
normal line functions of the five operating Sections of the
Division. As the crisis management center, his office is in
charge of making initial determinations and in most cases
final dispositions with respect to the variety of operating
problems arising from the Registration, Broker/Dealer,
Foreign Real Estate, Credit Union, and Consumer Finance
Sections. William C. Phillippi, as the new Staff Attorney for
Administration, will assist the Deputy Commissioner in this
crisis management function.

Jack D. Jester is the new Attorney-Inspector of the Divi-
sion, in charge of all concrete enforcement activities. His
office is now the focal point for communications with the
Office of the Attorney General, Special Counsel, the vari-
ous county prosecutors, and the other Section supervisors
with respect to enforcement matters and is the control
point for all court proceedings, administrative actions, and
criminal prosecutions initiated by the Division. In addition
to Larry Carlini, Alan B. Smith |1l and Kathleen H. Ransier
have been added as Division enforcement attorneys to assist
the Attorney-Inspector.

Ann H. Casto is the new Chief Counsel. She is in charge of
the policy unit of the Division, which is responsible for
statutory interpretations and opinions, new legislation,
rules, guidelines and procedures, and publications of the
Bulletin. Karl E. May has been added as a Staff Attorney
for Policy to assist the Chief Counsel with the policy de-
velopment function and an additional attorney will be
added to the policy staff in the near future. Alan P. Baden
is now Special Counsel for Policy Matters and as such will
be assisting the Commissioner with the proposed new secu-
rities law and other special projects.

Bernard G. Boiston is the new Supervisor of the Registra-
tion Section, which now has all new team captains. Daniel
L. Rosenfield, Ronald K. Lembright, and Jeffrey D.
Ginther are in charge of the Non-corporate, Intra-State Cor-
porate, and Inter-State Corporate Registration teams,
respectively. James C. Warneka is the new Supervisor of the
Broker/Dealer Section and R. Michael Jones is the new
Supervisor of the Foreign Real Estate Section. For bio-
graphical information regarding new Division personnel, see
the ““Other Developments’’ Section of this issue of the
Bulletin.

3. The Division Agenda for 1974: During the remainder of
this year, the following enforcement and policy develop-
ment projects will be given the highest priority and com-

pleted to the extent that human and financial resources will
allow:

A. Enforcement: (1) the foreign real estate suspension pro-
ject (failure to file or inadequate 90-day reports, fraudu-
lent, deceptive, or misleading advertising, and failure to per-
form in accordance with contractual obligations); (2} the
foreign real estate denial project (continued imple-
mentation of new standards of fairness and disclosure in
connection with new registrations, amendments, price in-
creases, and advertising with particular emphasis upon
offering circular and advertising requirements); (3) the
intra-state broker/dealer suspension project (failure to com-
ply with the existing DS Series of Regulations, especially
with respect to the maintenance of books and records, the
filing of financial statements, and the maintenance of
minimum net capital); (4) the violation screen project
(searching court house records for real estate limited part-
nerships and oil and gas interests sold without registration
and reviewing newspaper advertising for unregistered invest-
ment solicitations); (8) the Form 6 project (suspension of
registrations by description violating basic fairness and dis-
closure requirements); {6) the continuation of major litiga-
tion {The Cathedral of Tomorrow, Welfare Finance, Ohio
Real Estate Investment Trust, etc.); {(7) the initiation of
new litigation (in connection with several fraud cases cur-
rently in various stages of preparation); and (8) other
matters of importance relating to enforcement which may
arise during the course of the year.

B. Policy Development: (1) the proposed new Ohio Secu-
rities Act (review and revision for purposes of reintro-
duction into the 111th General Assembly next year); (2)
new Department legislation relating to structural reorgani-
zation, funding, and civil service reform; (3) Foreign Real
Estate regulations; (4} new Broker/Dealer regulations
{unfair and deceptive practices as well as financial respcns-
ibility requirements); (5) Administrative regulations (sub-
stantive and procedural matters not dealt with by the
Administrative Procedure Act); (6) Statutory Interpretation
Guide (containing the Division’s interpretation of the most
significant provisions of the existing statute requiring clari-
fication); (7} new Credit Union legisiation for 1975 (house-
keeping ammendments); {8) new Credit Union reguiations
(amendments relating to investment restrictions and manda-
tory audit requirements); (9) new Investment Company
Guidelines (to replace Regulation Q-3); (10) Guidelines for
the sale of consumer finance company securities; (11) offer-
ing circular and advertising guidelines (governing contents
and use); (12) suitability guidelines (for general appli-
cation); (13) stock option and purchase plan guidelines;
(14) real estate investment trust guidelines; (15) take-over
bid guidelines; and {16) acquisition and merger guidelines.

4, Real Estate Syndications — Chickens Coming Home to
Roost: The number of potential enforcement actions com-
ing to the attention of the Division based upon possible
securities violations in connection with the sale of interests
in real estate limited partnerships has risen dramatically
during the recent months. It is not surprising that, with
current economic conditions in the real estate industry
being what they are, investors in many real estate syndi-
cations would be somewhat disgruntled at the fact that
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operating results have not matched the optimistic projec-
tions developed at an earlier time for the promotion of
their respective ventures. But an analysis in retrospect of
the manner in which many of these investment packages
were put together reveals that the problem is much more
basic to the fundamenta! precepts of securities regulation
than a mere question of economics.

As the limited partnership form of investment vehicle has
proliferated in Ohio during the past five to ten years, obli-
gations to the public investor have been taken far too
lightly as a general matter, with developers and syndicators
and the attorneys and accountants whom they employ con-
centrating primarily upon the creation of ever more cute
and intricate legal and financial structures for siphoning off
fees and commissions to promoters and managers and for
exploiting the artificial economics of tax-motivated ven-
tures to the point where investments are in many cases
so complicated that it is almost impossible for a prospective
purchaser to understand what hs is getting into, even where
a good faith attempt at full disclosure has been made.

In several cases, a thorough investigation of the facts has
exposed patterns of conduct on the part of the general
partners and their affiliates evidencing a total disregard by
such persons of their obligations under the securities and
partnership laws in dealing with the public {in particular
their obligation to fully disclose all facts material to a
meaningful investment decision). These cases have charac-
teristically involved webs of self-dealing, conflicts of inter-
est, secret understandings between affiliates, large distri-
butions of cash to insiders in the form of fees and com-
missions, and, in general, questionable business practices
more calculated to serve the special purposes of the individ-
uals involved rather than the interests of the limited part-
nership and its public investors. If prospective purchasers
had had a full understanding of the true state of the facts in
these cases, prior to making a financial commitment, most
would have chosen not to invest,

Vigorous enforcement action by the Division in this area is
important not only as a measure to protect the interests of
investors in the specific cases under consideration, but also
as a valuable precedent for reaffirming the obligations of
general partners, affiliates, attorneys and accountants in
connection with public real estate limited partnerships, a
type of issuer which has grown to a position of considerable
significance in the local securities markets of Ohio.
Enforcement resources of the Division are currently being
channeled into this important area and concrete results
should be forthcoming.

William L. Case, Il1

POLICY DEVELOPMENTS
Interpretation of DS Series Regulations

\. Introduction.

Although the Ohio Division of Securities intends to promul-
gate new rules to supersede the existing body of dealer and
salesman regulations, the Division will continue to apply

e —

the regulatory framework now in effect until the new rules
have been adopted. The existing series of Dealer/Salesman
regulations, which is designed to enable the Division to
supervise the financial responsibility, record keeping, and
reporting obligations of licensed dealers in every type of
“security’” as that term is defined in Ohio Revised Code
Section 1707.01(B), is being interpreted and applied in the
manner set forth below.

The Division is charged with the responsibility for deter-
mining the qualifications of an applicant for a dealer’s
license by Section 1707.15. Once the license has been
issued, the Division continues its supervision through the
annual renewal process (Section 1707.17), the auditing pro-
cess {by Division examiners), and the financial reporting
requirements of Regulation DS-9 [now designated
COs-1-07(1)]. The Division is expressly authorized to pre-
scribe rules and regulations for the conduct of business by
licensees [Section 1707.19(1}1, and to define “’fraudulent,
evasive, deceptive, or grossly unfair practices or devices in
the purchase or sale of securities’” (Section 1707.19).

ll. Financial Responsibility.

Regulations DS-4 [now designated COs-1-07(D}], DS-5
[COs-1-07(E)], and DS-10 [COs-1-07(J)] provide, respec-
tively, for (A) standards of financial responsibility to be
observed by applicants for dealer’s licenses, (B) continuing
requirements designed to safeguard the capital of dealers,
and (C) methods for adjusting financial statements to
eliminate or reduce the value of certain assets of doubtful
or illiquid character for the purposes of determining a
dealer’s net worth.

A. Financial Requirements for Dealers

Regulation DS-4 generally requires an applicant to reflect
an adjusted net worth of $10,000 in order to obtain a
license. But this regulation allows the Division considerable
flexibility in accepting {on proper showing) a net worth of
less than $10,000, although the net worth may never be less
than $5,000. In the case of Issuer-Dealers, the Division may
waive the net worth requirements altogether. These deter-
minations are entirely discretionary, and are based on what
the Division considers in each individual case to be ade-
quate protection for investors doing business with such
dealers.

The Division is authorized to accept in lieu of the net worth
requirement a surety bond which is “‘satisfactory to the
Division” and covers “all obligations to his [the dealer’s]
customers.” Almost all of the surety bonds used in Ohio
and other states have provided that the surety will assume
the obligations of the principal for violations of the appli-
cable statute. It is questionable whether a bond that insures
only against statutory violations would be broad enough to
cover all customer obligations required by DS-4;

Ohio Revised Code Chapter 1707 is basically a licensing and
anti-fraud statute, and the case could arise in which the
dealer has failed to meet an obligation to a customer and
yet has not violated any statutory provisions. Such actions
would not invoke the guarantee of the surety. Since the
regulation appears to demand a financial guarantee by the
surety that the amount of the bond will be available to
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customers when the principal dealer has exhausted his own
resources, the Division is forced to question the adequacy
of a surety bond which purports to provide coverage only
in the event of a statutory violation. It is the Division’s
position that the surety must serve as the financial guar-
antor of the principal dealer to the extent of the bond. If
the dealer can in any way jeopardize customer funds with-
out violating Chapter 1707, Revised Code, the standard
surety bond or any bond covering only statutory violations
will be considered inadequate to serve in lieu of the net
worth requirements.

A surety bond satisfactory to the Division must incorporate
the following conditions:

(i) The amount of the surety bond must be available to
meet all obligations regarding securities transactions with
the dealer’s customers, including but not limited to obli-
gations arising through violation of Section 1707.01 to
1707.45, inclusive;

{ii) The bond must not be cancellable except upon 30 days
written notice to the principal and the Division;

(iii) The surety must be bound throughout the statutory
period of limitations, i.e., 2 years following the sale or dis-
position.

B. Safeguarding Dealers’ Capital and Segregation of Cus-
tomers’ Funds and Securities.

Regulation DS-5 establishes the basis for continuous super-
vision of dealers by the Division. It places an affirmative
duty on a dealer to perform periodic examinations of its
financial condition, and to maintain the standards of finan-
cial responsibility prescribed in the regulation.

There are two standards of financial responsibility with
which the dealer must comply: (1) its adjusted net worth
cannot be less than $10,000; and (2) its total indebtedness
cannot exceed 15 times (1500%) its net worth. When the
dealer’s financial condition violates either of these require-
ments investors will not be adequately protected; therefore
the dealer must segregate customers’ funds and securities in
the manner specified in the regulation. However, DS-5 does
not apply to an Issuer-Dealer seiling its own securities, or to
a dealer who has furnished a satisfactory surety bond.

In computing net worth (defined as the difference between
total assets and total indebtedness) the regulation requires
that certain adjustments be made to “eliminate or adjust
assets of doubtful or uncertain value and to reflect true
liabilities”. This adjustment provision tracks the net worth
requirement for applicants in DS-4.

The dealer with an inadequate net worth who fails to
follow the procedure for segregating customer funds and
securities or whose net worth falls below $5,000 is deemed
to have committed a “‘grossly unfair practice’’ which con-
stitutes grounds for suspension or revocation of a license
under Revised Code Section 1707.19.

C. Adjustments to Financial Statements.

DS-4 and DS-5 both mandate adjustments in computing net
worth; these adjustments are determined according to the
schedules provided in DS-10. Under this regulation, certain
asset items (listed therein) must be demonstrated as having
a “liquidating value” by appropriate substantiation or they
will be disallowed as an asset in the net worth computation.
Other assets must be reduced or increased in value, but are
includable in net worth.

Assets which are disallowed unless a liquidating value is
substantiated are the following:

1. Furniture and fixtures;
2. Prepaid items or expenses;

3. Unsecured notes or accounts receivable from salesmen
officers or partners; and

’

4. Other unsecured notes or accounts receivable.

The rationale behind exclusion absent substantiation is that
these items, although assets in the balance sheet sense,
would not be readily available to investors or convertible
into cash for their benefit without significant delay. There-
fore, inclusion of these items in computing net worth
would render the statutory net worth requirements inade-
quate to serve their intended purpose of protecting inves-
tors. [Similarly, SEC Rule 15¢3-1(c}{2) mandates an exclus-
ion from net worth of assets which cannot be readily con-
verted into cash, including “real estate; furniture and fix-
tures; exchange memberships; prepaid rent; insurance and
expenses; good will; organization expenses; all unsecured
advances and loans; customers’ unsecured notes and
accounts ...’ Although the SEC rule completely disaliows
the above assets, the Ohio regulation would permit inclus-
ion of most of them in a net worth computation provided
there is adequate substantiation to uphold the valuation.]

What constitutes a “liquidating value’’ which, if substant-
iated, will permit inclusion of the scheduled assets in com-
puting net worth is unclear. It may be the cash value of the
asset as established by an independent broker or an actual
market, or it may be the value which would be realized in a
forced sale upon seizure of the items.

Asset items listed in DS-10 which can be included in com-
puting net worth, but which must be reduced or increased
in value, are the following:

1. Securities owned by the dealer (adjusted to market
value);

2. Stock exchange seats (adjusted to market value): and

3. Accounts receivable which are secured by securities with
a market value below the value of the account receivable
(adjusted to equal the market value of the pledged secu-
rities).
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Most disputes concerning asset adjustments arise with
respect to securities owned by the dealer for which there is
a thin or non-existent market. Securities with no trading
market ordinarily do not have the capability or expectation
of liquidity contemplated by this regulation. See John W.
Yoeman, Inc., SEC Rel. No 34-7525 (1965), ‘66-'67 CCH
FED. SEC. L. REP. paragraph 77,202. in the absence of an
organized market, the regulation contemplates clear proof
of convertibility into cash. See Brown & Co., Markoff,
Steinman & Gowell, Inc., SEC Rel. No. 34-8160 (1967),
‘66-‘67 CCH FED. SEC. L. REP. paragraph 77,471. There-
fore, only a firm bid by an independent person would pro-
vide an acceptable evaluation for nonmarketable securities.

Similarly, DS-10 permits real estate owned by the dealer to
be included as an asset, but the valuation must be sup-
ported with appraisals by competent, disinterested persons.
While it is often argued that this imposes a hardship on the
dealer, the Division has no discretion to accept either a
non-independent value or a valuation of the real estate at
cost: the assumption that land would not now be valued
below the original purchase price is not recognized by the
regulation. The appraisal is simply a necessary business ex-
pense of the dealer.

Significantly, the regulation does not address itself to the
adjustment of liabilities of the dealer. The Division views all
such liabilities, where found to be a legal obligation of the
dealer, to be a necessary component of the net worth com-
putation.

The Division will permit the inclusion of a loan of cash or
marketable securities in a net worth computation so long as
the terms of the loan adequately subordinate the lender’s
interest to the interest of all other customers and creditors
of the dealer. What constitutes an adequate subordination
agreement will be determined in light of the definition con-
tained in SEC Rule 15¢3-1(c){7)(A-G) under the Exchange
Act. The following features of the agreement must be pre-
sent in order for it to qualify:

(i) The subject matter of the loan must consist of cash or
marketable securities;

(ii) The agreement must be a written agreement between
the dealer and the lender, which is binding and enforceable
in accordance with its terms upon and against the lender,
his creditors, heirs, executors, administrators, and assigns;

{iii) The agreement must effectively subordinate any right
of the lender to demand or receive payment or return of
the cash or securities loaned to the claims of all present and
future creditors of the dealer;

{(iv) The cash or securities must be loaned for a term of not
less than 1 year;

(v) The agreement shall not be subject to cancellation by
either party and the loan shall not be repaid or the agree-
ment be terminated, rescinded or modified by mutual con-
sent or otherwise if the effect thereof would be to make the
agreement inconsistent with the conditions of financial
responsibility and net worth contained in Division regu-
lations;

(vi) No default in the payment of interest or in the perfor-
mance of any other convenant or condition by the dealer
shall have the effect of accelerating the maturity of the
indebtedness;

{(vii) Any notes or other written instruments evidencing the
indebtedness shall bear on their face an appropriate legend
stating that such notes or instruments are issued subject to
the provisions of a subordination agreement which shall be
adequately referred to and incorporated by reference;

(viii) The cash or securities loaned to the dealer pursuant to
this agreement may be used and dealt with by the dealer as
part of his capital and shall be subject to the risks of the
business. All such subordination agreements must be sub-
mitted to the Division within 10 days after execution. The
agreement must be signed by each party thereto and each
signature must be acknowledged before a notary public. In
addition to the written agreement, the parties must submit
an opinion of counsel covering the following:

(i) In the case of a corporate lender, the existence of cor-
porate authority to enter into the agreement and due ex-
ecution thereof by corporate officers;

(i) The binding effect of the agreement upon the parties
thereto;

(i) The good and unemcumbered title of the lender to the
cash or securities which are the subject of the loan;

(iv) Satisfactory evidence that the dealer has reflected the
existence of the subordinated obligation by appropriate
identification on his books in a special account.

Iil. Books and Records.

Regulation DS-6 requires a dealer to maintain records that
would enable the Division to determine its financial con-
dition. In addition, a dealer must note fully such items as
all customer transactions, complaints and free credit
balances, and must keep records of all securities held (for
safekeeping or otherwise) by the dealer.

The Division regards the adequacy of records as a signifi-
cant factor in its evaluation of a dealer’s fitness to continue
to hold its license. The availability of records has become a
problem, especially in the case of non-resident dealers such
as developers of foreign real estate which carry on extensive
marketing programs in this state. Under DS$-6, if the
non-resident dealer has a branch office in Ohio it must
maintain adequate records at such branch office. The Divi-
sion may waive this requirement where a non-resident
dealer with its principal accounting office outside the state
enters into an undertaking (1) to produce all pertinent
records on request by the Division, or alternatively, (2) to
provide upon request the funds necessary for the Division
to perform an examination at the site where the books and
records are maintained.

The dealer’s records must also contain a current list of all
licensed salesmen employed by the dealer. The term “*sales-
man’’ is defined in Section 1707.01(F} to include ""every
person, other than a dealer, employed, authorized, or
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appointed by a dealer to se!ll securities within this state’’.
Subparagraph 2 of this Section exempts certain key individ-
vals, such as general partners of a partnership and executive
officers of a corporation, from the definition of salesman.
However, where the Division determines that there is an
element of public protection involved, it may require such
person to qualify for a license. The Division has set up the
following categories of persons to whom the licensing pro-
cess applies:

1. Salesmen operating within this state must be licensed
and must be working for the dealer specified on their initial
application or application to transfer salesman’s license.
(Form 16.)

2. Principals, i.e., general partners of a partnership, execu-
tive officers of a corporation, or sales managers for a local
branch office, who are active in sales must obtain a sales-
man’s license.

3. At least one principal of the dealer must obtain a
dealer’s license on behalf of the dealer. The Division will
not limit the number of principals eligible to obtain a
dealer’s license on behalf of the dealer. In other words, it is
a discretionary matter with the dealer as to how many prin-
cipals (except those active in sales}) may obtain a dealer’s
license.

IV. Reporting.

Under the provisions of Regulation DS-9 (paragraph C), all
licensed dealers are required to submit “from time to time
upon order of the Division” a report of the financial con-
dition of the dealer. If the dealer is presently reporting to
the SEC or a national securities association, it may file a
manually signed and verified duplicate of such report with
the Division. {DS-9, paragraph (C)(3)].

Paragraph C(2) establishes the requirement that at least one
financial report filed in every calendar year by every dealer
reporting to the SEC or any national securities exchange of
which it is a member must be ‘certified by a certified pub-
lic accountant or a public accountant who shall be in fact
independent”’. In addition, paragraph C(2){(1){B){i-iii} pro-
vides that where a dealer (1) extends credit in any form to
customers, (2) holds securities owned by customers, or (3)
carries credit balances of customers, an annual “certified’’
financial statement is required.

With respect to every other type of dealer (usually intra-
state dealers which do not carry on any of the three
above-listed activities), a “‘certified”” report must be filed
“during each calendar year’’. The Division has discretion to
waive this requirement of “certification’’ of financial state-
ments. However, this waiver is limited to each instance of
reporting and the waiver can be granted only in response to
a written application showing ‘“‘good cause’’ for such
waiver, It is beyond the Division’s power to waive the ‘‘cer-
tification” requirement unless the dealer has submitted at
least one ‘‘certified” report from an independent ac-
countant in its operating history. Additional reports, which
are prepared upon order by the Division, may be filed with-
out an audit so long as they are prepared by an independent
accountant. The accountant’s qualifications [paragraph

C(5)] require such person to be registered and in good
standing under the laws of his residence or principai place
of business. The test for independence is not defined in the
regulation. However, the Division would regard a business
association in an active managerial or executive capacity or
a close family relationship as potential grounds for deter-
mining that such accountant is not independent.

The Division has consistently received financial reports
which are deficient on their face due to the absence of an
independent accountant’s unqualified opinion and there has
been no attempt to secure a waiver of this requirement.
Such a deficiency in the reporting process provides grounds
for suspension and/or revocation of the dealer’s license.

It is the policy of the Division to monitor the activities and
financial condition of dealers through an active process of
examination and request for compliance. Division Orders in
the form of semi-annual “call letters” requesting financial
statements to be filed under DS99 [now designated
COs-1-07(1)] are typically sent in March and October of
each year.

In the Division’s experience with DS-9, the major problems
have arisen in the intrastate dealer area; there have been
difficulties with both timely receipt and adequacy of such
reports. The call letter requests a financial statement as of
the end of the calendar year quarter just passed, (i.e., Sep-
tember 30 or March 31,) and must be submitted within 30
days of receipt by the dealer. Where no report is submitted
within this period, the Division will seek compliance by
notifying the dealer of the failure to submit a timely report.
If a satisfactory result is not reached in this administrative
fashion, the Division will seek a suspension of the dealer’s
license for refusal to comply with a lawful order or require-
ment, conduct in violation of a prescribed regulation, and
failure to furnish the Division with requested information
(Section 1707.19, Revised Code).

The Division may extend the due date of this report, but
not to a time later than the “semi-annual period within
which his financial condition is to be reported”. [DS-9,
paragraph C(4)]. For example, the spring call, due April 30
and current to March 31, could be extended to no later
than June 30 of that year. The extension may be necessary
to allow the dealer to fit this reporting obligation into its
fiscal operating year.

IV. Conclusion.

The ultimate objective of the Broker/Dealer Section of the
Division is to provide uniform interpretation and applica-
tion of the regulations relevant to licenses. The foregoing
analysis seeks to treat specific questions involved in estab-
lishing financial responsibility, record keeping and reporting
obligations of dealers to advance the goal of uniformity.
Unless an express exemption exists, the Section will require
all licensees to comply with all applicable regulations. The
Division will continue to refine and publish its interpreta-
tions of the regulations in order that dealers will know and
understand their obligations.

Alan P. Baden


































































