
“Year’s end is neither an end nor a beginning but a going on, with all the wisdom 
that experience can instill in us.” -Hal Borland

We at the Division are very thankful for all the support you have provided us 
over the course of former Governor John Kasich’s administration. Graced by the 
leadership of Commerce directors David Goodman, Andre Porter and Jacqueline 
Williams, the Division has thrived and emerged as a leading voice of state 
securities regulation here in the United States.

At the national level, the Division has earned positions within every operational 
section of the North American Securities Administrators Association – from 
the Broker-Dealer, Corporation Finance, Enforcement, Investment Adviser and 
Investor Education sections’ committee work to NASAA’s Board of Directors and 
the organization’s presidency. Through these appointments, the Division helped 
shape and draft state model rules and legislation and had a strong influence on 
federal policymaking by the SEC, FINRA and Congress. As Commissioner, I had 
the opportunity to personally share Ohio’s views on such matters with every SEC 

Commissioner and FINRA Chair who has served during this time. Our federal relations are as strong now as they 
have ever been.

At home, our regulatory responsibilities have grown as well. Ohio’s registrant population expanded more 
than 20 percent from 171,376 to 207,280 securities firms and professionals between 2010 and 2018. National 
industry associations have renewed personal on-site visits here in Ohio and our leadership team has forged new 
relationships with consumer advocacy groups, the financial press and law enforcement partners at the county, 
state and federal levels. The Division also revamped its annual Ohio Securities Conference to achieve record 
attendance; revived timely publication of this resource, the Ohio Securities Bulletin; and restored its investor 
education and outreach program to better protect Ohio 
investors through fraud and crime prevention.

None of these accolades would have been possible without 
the Division’s most critical resource – the Division’s exemplary 
staff. Day in and day out, as this issue attests, they use their 
collective wisdom and experience to help our regulated 
community comply with the law and fight the good fight for 
Ohio investors. Like me, they are excited to undertake new 
challenges and achieve new milestones under the helm of  
our new Commerce Director Sheryl Maxfield as part of 
Governor Mike DeWine’s administration. Nothing but blue sky 
ahead in 2019.

As always, if there is anything you think we should be doing 
(or doing differently) to more effectively oversee Ohio’s 
securities marketplace, please do not hesitate to drop me a note at Andrea.Seidt@com.ohio.gov.   

From the Commissioner, Andrea Seidt

Mike DeWine, Governor 
State of Ohio

Sheryl Maxfield, Director 
Ohio Department of Commerce

Jon Husted, Lt. Governor
State of Ohio

Andrea Seidt, Commissioner
Division of Securities
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Working together to protect Ohioans
Sheryl Maxfield, Director, Ohio Department of Commerce

After more than three decades at the Ohio Attorney General’s office, on January 14, 
2019, I was sworn in as the Director of The Department of Commerce. My history with 
the Department, and the Division of Securities, began in the early 1990’s. At that time, 
I was in charge of the section within the Attorney General’s Office responsible for 
the department’s litigation matters, including administrative licensure actions by the 
Division of Securities. This was the era of Dublin Securities, the takeover of U.S. Shoe by 
Luxottica, and the explosion of penny stock offerings due to the brand-new method of 

communication – the internet. For the past 12 years, I served as Chief Counsel for the Attorney General. For a 
few of those years I was ably assisted on securities matters brought on behalf of the State of Ohio by a Deputy 
named Andrea Seidt.

As an attorney with the State’s primary consumer protection agency, I was exposed to countless stories 
about unsuspecting Ohioans who lost out to unscrupulous actors. These were heartbreaking stories involving 
the loss of life savings and loss of trust. The Division of Securities has been a great partner to the Attorney 
General in fighting these frauds. Just from the past few years, several high-profile cases come to mind where 
the Division and the Attorney General worked together to bring justice to victims. These include a $250 million 
fraud case surrounding Akron’s Fair Finance Company and the prosecution of a former State Representative, 
Peter Beck, for his role in a fraudulent enterprise in Cincinnati.

While the Division will continue its strong partnership with the Attorney General and other law enforcement 
partners, enforcement action is a sad finish to a relationship gone bad. The Department would much rather 
prevent fraud from happening in the first place and promote healthy, informed investment relationships. To 
that end, the Division of Securities will be focusing more attention and resources to investor education and 
outreach. A savvy investor who asks the right questions upfront and knows the warning signs for fraud will 
always be the best defense to bad outcomes.

Of special concern is the protection of our senior investors, who are the most at risk for fraud. When asked 
why he robbed banks, famous thief Willie Sutton answered bluntly, “That’s where the money is.”  Our seniors 
are too often the ones with the money when it comes to Ponzis and other investment schemes in Ohio. The 
Division will continue working hard to make sure those individuals – who have worked a lifetime building 
assets and wealth for their families – are making informed investment decisions and better protected from 
fraud in our markets.  

Fraud is not the only financial challenge that Ohioans are facing today. As you’ve undoubtedly heard or 
observed firsthand, the opioid crisis has hit this state very hard. Every state agency, Commerce included, is 
focused on finding ways to help Ohio families hit by this epidemic. While the health and legal aspects are 
the topics most commonly discussed, you may not have heard as much about the financial aspects.  That is 
something that the Division of Securities and I hope to change. 

Ohio has one of the largest financial adviser populations in the country – over 200,000 professionals advising 
investors in our state. A recent Investment News survey indicates that over a third of financial advisers 
nationally have clients struggling with the costs of opiate addiction and rehabilitation. These advisers are not 
sure what to do, but they want to help their clients. Later this year, the Division plans to roll out a campaign 
that helps Ohio advisers identify clients in need and educate them on local resources, costs, and the pros and 
cons of various funding options to respond to addiction in the home.  By connecting advisers and investors 
with resources that facilitate earlier detection and treatment, the campaign will help Ohio families save money 
and lives. 

I look forward to working with the Division and all of you in the year ahead on this and other issues facing 
investors and the securities industry today.
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Quarterly Question
Can I charge performance fees as a state-licensed Investment 
Adviser?

Generally, charging performance fees is prohibited; however, the Ohio 
Securities Act permits the use of performance fees for only certain 
types of clients.

An Investment Adviser is permitted to charge performance fees for 
services when they are working with a Qualified Client as defined in 
the Ohio Administrative Code (section 1301:6-3-15.1 (A) (16)).

The Dodd-Frank Wall Street Reform and Consumer Protection Act 
allowed for a reconsideration of the dollar amounts that determine 
a Qualified Client to be reviewed every five years. In 2011, the SEC 
set the dollar amounts for the allowance of performance fees as 
follows: An IA may charge a performance fee if (1) the client has a 
certain dollar amount ($1 million) in assets under management with 
the IA immediately after entering into the advisory contract, or if 
(2) the IA reasonably believes the client has a certain net worth of 
more than a certain dollar amount ($2 million), immediately prior to 
entering into the advisory contract. In 2016, the SEC adjusted these 
threshold amounts to account for inflation, and raised the net worth 
requirement to $2.1 million, (Section 205(e) of the Investment Advisers 
Act of 1940). The SEC’s next review of these thresholds will be in 2021.

Senior Financial Exploitation Update

Ohio Senate Bill 158, legislation introduced in the Ohio Senate May 2017 to “combat elder fraud and 
exploitation,” became effective March 20, 2019. SB 158 will bring about a three-component approach to 
addressing senior abuse and exploitation: awareness, education and enforcement. This legislation requires:

• The Office of the Attorney General to distribute no less than six public awareness publications each year to 
improve awareness among the public and provide basic information on the warning signs of senior fraud.

• A committee of state agency representatives, county departments of job and family services, adult 
protective services agencies, and trade associations from the banking, securities, and credit union 
industries to develop best practices for prevention, provide education, and ensure victims have access to 
services.

• An offender convicted of committing certain crimes against a senior to pay full restitution to the victim and 
pay an additional fine of up to $50,000. All fines collected will be sent to the county department of job and 
family services to be used for the investigation of elder abuse or arrangement of protective services.

Here’s how SB 158 differs from the other recent elder abuse legislation: 

• Adds the director of the Department of Commerce, among others, as a member of the Elder Abuse 
Commission.

• Expands the list of those who are required to make reports of suspected senior financial abuse and 
exploitation to include: dealers, salespersons and investment adviser representatives as defined in the Ohio 
Securities Act. Investment advisers were previously deemed mandatory reporters as part of a separate 
piece of legislation.
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A to Z with L & E
The division’s Licensing and  
Examination Section (L & E)  
provides timely and important 
information covering a wide-range 
of topics from “A to Z” that 
affects licensees.

Anne Followell
Licensing Chief
Anne.Followell@com.state.oh.us

Kelly Igoe
Licensing Compliance Counsel
Kelly.Igoe@com.state.oh.us

Stephanie Talib
Licensing Program Administrator
Stephanie.Talib@com.state.oh.us

Glen Sgobbo
Examination Program Administrator
Glen.Sgobbo@com.state.oh.us

https://www.legislature.ohio.gov/legislation/legislation-status?id=GA132-SB-158
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What Determines if a Person is a Sophisticated Investor? 
By: Kelly Igoe, Licensing Compliance Counsel, Ohio Division of Securities

The term “Sophisticated Investor” is used in various ways to describe a type of investor, although it is not 
defined within the Ohio securities laws.

By administrative rule, the Division of Securities created an exception from the definition of “Investment 
Adviser” (IA) for persons engaging in certain advisory activities with certain types of clients.1  The misuse of 
the defined types of natural person advisory clients has proven to be confusing to some and used in error by 
others, especially when referencing that the client is “sophisticated.” What are the differences, similarities and 
proper uses of the terms Accredited Investors, Excepted Persons, Qualified Purchasers, and Qualified Clients 
regarding falling in or outside the definition of an IA?

An investment adviser does not mean: any person who, during the course of the preceding 12 months: (a) 
Has had fewer than 15 clients; (b) Does not hold himself out generally to the public as an investment adviser; 
and (c) Has natural person clients consisting solely of: Accredited Investors, Excepted Persons or Qualified 
Purchasers.2  For purposes of this article, the division will focus on the last prong of this exemption discussing 
the types of natural person clients included in the rule.3

To be considered an Accredited Investor, as defined in rule 501(a) of Regulation D under the Securities Act of 
1933, a natural person client must have either: (1) a net worth of $1 million (excluding a primary residence4), 
or (2) income exceeding $200,000, or joint income with a spouse exceeding $300,000, in each of the two most 
recent years with reasonable expectation of these same or higher earnings in the current year.

Additionally, when looking to meet the exception to the definition of IA is having clients who are Excepted 
Persons or Qualified Purchasers.5 An Excepted Person is defined6 generally as a natural person who 
immediately after entering into the investment advisory contract with the investment adviser has at least 
$750,000 under the management of the investment adviser, or the investment adviser must reasonably believe 
that after the contract is entered with the person that (1) they have a net worth of more than $1.5 million, 
together with assets held jointly with a spouse, or (2) they are a Qualified Purchaser. Certain officers and 
employees of the investment adviser may also meet the definition of Excepted Person.7 

A Qualified Purchaser is defined8 as meaning either a natural person who owns no less than $5 million in 
investments, or a natural person who acts for their own account, or the accounts of other Qualified Purchasers, 
who in aggregate owns and invests on a discretionary basis, not less than $25 million in investments.

It is imperative all IAs, along with the Investment Adviser Representatives (IAR) who are employed by them, 
know their client and understand the necessary guidelines for each investor when contracting with clients. 
Look to the law for the correct terms and qualification to rely on an exemption to the licensing requirements in 
Ohio as an IAR.

1  See exception to the definition of Investment Adviser at Ohio Administrative Code section 1301:6-3-01(L).
2 Ohio Administrative Code section 1301:6-3-01(L)(1).
3 We will not be delving into the further exemptions that included other than clients found in Ohio Administrative Code 
section 1301:6-3-01(L)(1)(c)(iv), (v) and (vi). 
4 Effective Feb. 27, 2012, the personal residence value is excluded. Mortgage debt is excluded along with the value of the 
property. The full definition is available at Rule 501(a) of Regulation D of the Securities and Exchange Act of 1933.
5  Ohio Administrative Code section 1301:6-3-01(L)
6 Ohio Revised Code section 1707.01(EE)
7 For details, please consult RC 1707.01(EE)(3).
8 Ohio Revised Code Section 1707.01(FF)

A to Z with L & E continued from page 3

https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=8edfd12967d69c024485029d968ee737&r=SECTION&n=17y3.0.1.1.12.0.46.176
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Division News
Kelly Kauffman Named Division Counsel
Kelly Kauffman has accepted the position as Division Counsel. Prior to joining the division, 
she was Chief Legal Counsel for the Ohio Department of Commerce. Kelly previously was a 
partner at Dinsmore & Shohl and has also worked at the Ohio Department of Insurance and 
the Ohio Attorney General’s Office. Kelly also served as a federal law clerk to Sixth Circuit 
Judge Alice M. Batchelder. She earned her Bachelor of Arts degree from Illinois Wesleyan 
University, and her JD at the University of Illinois College of Law. In her spare time, Kelly 
volunteers for the Leukemia & Lymphoma Society.

David Biemel Represents Securities at the All Staff Meeting
This year’s Commerce All Staff meeting, which took place in October at the State Fire 
Marshal’s office, was an opportunity to provide employees with an overview of key 
accomplishments by each division during the past 12 months.

Enforcement Attorney David Biemel was selected to represent the division, and he shared 
details of how technology is being used to efficiently and effectively process and analyze the 
thousands of pages of financial records received by the division in each case. The software 
used has increased efficiency by reducing the processing time – in some cases – from weeks 
to hours. He also shared some eye-opening statistics, including the fact that in at least the 
last 10 years, no criminal referrals have resulted in an acquittal—only convictions or  
guilty pleas.

6
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Outreach and Education Update

As the division entered the final quarter of 2018, the outreach efforts 
showed no signs of slowing down. Staff presented at numerous 
meetings and conferences for industry professionals and others, helping 
educate them on securities law, the new mandatory reporting law, and 
other industry-related topics. Here are a few highlights from the quarter:

In October, Commissioner Seidt presented at three unique programs, 
including The Ohio State University Moritz College of Law’s Law 
and Leadership Program Series, NASAA’s Cybersecurity Roundtable 
in Washington, D.C., and the University of Toledo College of Law’s 
symposium on the Role of Technology in Professional Advice, focusing 
on the rise in robo-advising.

Also in October, the division exhibited 
at the Ohio Attorney General’s Law 
Enforcement Conference in Columbus. 
This annual event draws approximately 
600 attendees and provides a good 
opportunity to educate attendees about 
securities law and how the division works 
with law enforcement on fraud cases.

In November the division exhibited at the 
Ohio Association of Area Agencies on Aging Fall Conference (o4a) in Columbus, attended by approximately 
500 o4a members and other advocates. In addition, Licensing Attorney Kelly Igoe co-presented with Sylvia 
Pla-Raith from the Ohio Attorney General’s office on the revised Mandatory Reporters law during a breakout 
session, attended by approximately 150 people.

Later in November, staff from the divisions of Securities and Financial Institutions presented three training 
sessions on fraud prevention to approximately 70 Commerce employees.

In late November, Chief Registration Attorney Mark Heuerman presented at three sessions of NASAA’s 
Corporation Finance training held in New Orleans. Topics included the JOBS Act and Early-Stage Capital 
Raising Initiatives; Direct Participation Programs - REIT’s, BDC’s, Oil and Gas Programs; and Cannabis-Related 
Investments. Control Bid Attorney John Crist also spoke with Mark on the Direct Participation Programs panel. 
70 people attended each session.

A presentation was made in late November to approximately 350 members of the Ohio Prosecuting Attorneys 
Association on securities law and how prosecutors can work with the division. Attorney Inspector Janice 
Hitzeman and Deputy Chief Attorney Harvey McCleskey made the presentation as part of the association’s 
annual meeting in Columbus.

“Understanding Elder Abuse” Handbook Mailed to Advisers 

A mailing went out to Ohio-registered investment advisers that included the new Understanding Elder Abuse; 
A Guide for Financial Services Professionals handbook and two additional documents that:

• outlined recent Ohio statutory changes, and

• provided details on FINRA’s 2019 Renewal Process.

The handbook was developed by the Ohio Department of Job and Family Services as part of Ohio’s Adult 

Division News continued from page 5
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Protective Services laws implemented in late September.

The revised law requires certain individuals to make a report to county 
departments of job and family services offices when they have reasonable 
cause to believe an adult is being abused, neglected or exploited. This 
new law applies to investment advisers as defined in O.R.C. § 1707.01, and 
financial planners accredited by a national accreditation agency.

Copies of the handbook were also provided to attendees at the Ohio 
Securities Conference. If you would like a free copy of the handbook, send 
an email to Dan Orzano, manager of Outreach and Education. Alternatively, the handbook can be downloaded 
for free at http://www.odjfs.state.oh.us/forms/num/JFS08095/pdf/. 

Industry News
Remarks by SEC Chairman Clayton at the Annual Government-Business Forum 

on Small-Business Capital Formation

On Dec. 12, the Securities and Exchange Commission held a forum in Columbus at the 
Fawcett Center on The Ohio State University campus. This was the 37th annual Government-
Business Forum on Small-Business Capital Formation, and the second year in a row the 
forum was held outside of Washington, D.C. The event was hosted in partnership with the 
National Center for the Middle Market at OSU’s Max M. Fisher College of Business.

You can read a transcript of the chairman’s opening remarks at: https://www.sec.gov/news/public-statement/
statement-clayton-121218

The major purpose of the forum is to provide a platform to highlight perceived unnecessary impediments 
to small-business capital formation and address whether they can be eliminated or reduced. Each forum 
seeks to develop recommendations for government and private action to improve the environment for capital 
formation, consistent with other public policy goals, including investor protection. Participants in the forum 
include small-business executives, venture capitalists, government officials, trade association representatives, 
lawyers, accountants, academics and small-business advocates. In recent years, the format of the forum 
typically has emphasized interactive breakout groups developing recommendations for governmental action.

Waiver Continues for IARD System Fee for Investment Adviser Firms 

No Changes for Exam Enrollment and Form D Filing Fees

In late November, the North American Securities Administrators Association (NASAA) 
announced the continued waiver of Investment Adviser Registration Depository (IARD) 
system fees for state-registered investment adviser firms. NASAA also announced that 
enrollment fees of the NASAA Series 63, 65 and 66 exams and the EFD system fee for Form 
D, Rule 506 will remain unchanged from last year’s levels.

“State securities regulators strive to protect the investing public in the most effective and 
efficient manner possible, which is why I am pleased to announce that NASAA’s 2019 
exam and enrollment fees will not increase,” said Michael S. Pieciak, NASAA president and 
Vermont commissioner of Financial Regulation.

mailto:daniel.orzano@com.state.oh.us
http://www.odjfs.state.oh.us/forms/num/JFS08095/pdf/
https://www.sec.gov/news/public-statement/statement-clayton-121218
https://www.sec.gov/news/public-statement/statement-clayton-121218
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For 2019, the IARD system fees for state-registered investment adviser firms will be waived and the initial IARD 
set-up and renewal fee will continue to be $10 for investment adviser representatives, an amount reduced 
significantly from the $45 charged when the IARD system became operational in 2001. Pieciak said NASAA’s 
Board of Directors will monitor the IARD system’s revenues and, if warranted, make future adjustments to 
ensure the effective and efficient operation of the system.

The IARD system is an internet-based national database sponsored by NASAA and the SEC that provides 
investment advisers and their representatives a single source for filing state and federal registration and notice 
filings. This information is used by securities regulators and helps the public research an investment adviser’s 
background through the Investment Adviser Public Disclosure (IAPD) database. IAPD provides instant access to 
registration documents filed by SEC- or state-registered investment advisers. IARD system fees fund user and 
system support and system enhancements.

Candidates enrolling for the Series 63, 65 or 66 examinations on or after Jan. 1, 2019, will be charged the same 
fee as last year: Series 63 ($135), Series 65 ($175), and Series 66 ($165). The last exam fee increase was in 2016. 
In addition, NASAA’s Electronic Filing Depository (EFD) one-time system use fee for each Form D Rule 506 
offering will remain unchanged at $155.

In addition to funding increased system administration, maintenance and oversight costs, Pieciak noted  
revenue generated both from examination and EFD fees also helps support NASAA’s continuing efforts  
to expand and enhance the training and education of its membership and the association’s investor  
protection efforts.

SEC Enforcement Division Issues Report on FY 2018 Results 

The Securities and Exchange Commission’s Enforcement Division issued 
its annual report outlining ongoing efforts to protect investors and market 
integrity. The report also highlights several significant actions and initiatives in 
FY 2018.

Division of Enforcement Co-Directors Stephanie Avakian and Steven Peikin 
outlined five core principles to guide the work of the division:

• focus on the Main Street investor

• focus on individual accountability

• keep pace with technological change

• impose remedies that most effectively further enforcement goals, and 

• constantly assess the allocation of resources.

“As this report demonstrates, the Division’s approach to enforcement is multifaceted and outcomes-
oriented with the interests of our Main Street investors front of mind,” said SEC Chairman Jay Clayton. “The 
Enforcement Division has been and continues to be extremely successful in its efforts to deter bad conduct 
and effectively remedy harms to investors. I thank the women and men of the Division, in our home office and 
in our 11 regional offices, for their continued dedication to our mission.”

Read the full report at https://www.sec.gov/files/enforcement-annual-report-2018.pdf

Industry News continued from page 7
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Follow Us on Twitter
Follow us @OHSecuritesDiv for news and information about the division, as well as 
tips to help Ohioans become more savvy investors and avoid getting scammed.

https://www.sec.gov/files/enforcement-annual-report-2018.pdf
https://twitter.com/OHSecuritiesDiv
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FINRA Published Report on Selected Cybersecurity Practices

FINRA recently released a detailed review of effective 
information-security controls at securities firms. The 
report represents the newest initiative in FINRA’s ongoing 
effort to help broker-dealers – including small firms – 
further develop their cybersecurity programs.

The new report builds on FINRA’s 2015 cybersecurity report covering the main elements of a comprehensive 
cybersecurity program and provided guidance to firms seeking to improve their programs. The 2018 report 
adds greater depth and detail on cybersecurity controls in branch offices, methods of limiting phishing 
attacks, identifying and mitigating insider threats, elements of a strong penetration-testing program, and 
establishing and maintaining controls on mobile devices.

The full report is available at: http://www.finra.org/sites/default/files/Cybersecurity_Report_2018.pdf

2018 Ohio Securities Conference - “Protecting the Main Street Investor”

The 2018 Ohio Securities Conference was a sell-out event, as more than 170 people registered to attend the 
conference, held Oct. 26 at the Westin Hotel in downtown Columbus. 

“This was our 45th annual conference and we had an excellent lineup of 
industry experts speaking this year, including nationally known consumer 
advocate Barbara Roper from the Consumer Federation of America,” said 
Ohio Securities Commissioner Andrea Seidt. “Our speakers covered several 
important topics, including how the SEC’s proposed Best Interest Standard 
could affect financial professionals and their clients, a review of what led up to 
the 2008 financial crisis, and the new Ohio law that mandates certain financial 
professionals to report suspected elder abuse and financial exploitation. 
Another informative session was a case study that demonstrated how our 
teams partnered with law enforcement to investigate and prosecute someone 
who violated Ohio’s securities laws.”

Co-sponsored by the Division of Securities and the University of Toledo 
College of Law, the annual conference is the only continuing legal education 
program dedicated exclusively to Ohio securities law  
and practice.

Conference Materials Available Online
If you missed the annual conference, you can access all of the available materials at: https://www.com.
ohio.gov/secu/ConferencePresentation.aspx

Advisory Group Section Updates
Representatives from the Enforcement, Licensing and Corporate Finance sections held separate Advisory 
Group sessions and reported on activities from the previous fiscal year. Here are the minutes from each 
section:

Industry News continued from page 8
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Enforcement

The section provided an update on recent 
cases, including information about recent 
administrative actions initiated against internet 
platforms engaged in binary options offerings 
and initial coin offerings. David Meyer, principal 
of the Meyer Wilson law firm, was a guest 
speaker for the meeting. He provided an 
update on trends in his civil litigation, including 
cases involving self-directed IRA custodians. 
Mr. Meyer also provided a preview of his 
presentation on the Boyd v. Kingdom Trust 
opinion issued this year by the Ohio Supreme 
Court.

Licensing

Licensing Advisory Committee materials 
are available on the division’s conference 
website. Approximately 25 participants 
attended the meeting. During the meeting, 
Licensing Chief Anne Followell provided an 
update on Licensing section staff members 
and a snapshot of licensee statistics over a 10-
year period. She also discussed examination 
program statistics, common exam deficiencies 
and recent administrative actions involving 
licensee non-compliance.

The following topics were then discussed in 
detail by the attendees:

• FINRA representative level exam 
restructuring, effective Oct. 1, 2018;

• New Mandatory Reporting Requirements 
for Ohio Investment Advisers and Financial 
Planners of suspected elder abuse pursuant 
to Ohio’s Adult Protective Services laws 
(effective Sept. 29, 2018);

• Cybersecurity Update, including recent 
federal enforcement action and passage of 
Ohio’s “Data Protection Act” (effective Nov. 2, 
2018).

The meeting then shifted to discussions about: 
(1) the division’s initiative to make annual 
updates to the Investment Adviser Handbook; 
(2) a reminder about upcoming 2010 renewal 
filings; and (3) division publication and 
speaking/outreach opportunities. Ms. Followell 
then opened the meeting for new business, and 
attendees asked questions. 

Corporate Finance

The section commenced its update to discuss 
common inquiries received at the division. 

The first discussion regarded Form D/Rule 
506 offerings and specifically electronic filings 
received through the North American Securities 
Administrators Association Electronic Filing 
Depository network (NASAA EFD). NASAA 
developed the NASAA EFD network for all 
states. It is now increasingly common to see 
certain jurisdictions mandate its use. Despite 
this trend, the division continues to accept 
paper Form Ds and amendments. Filers may 
find it more convenient to use NASAA EFD as 
opposed to filing individually in all jurisdictions, 
and there may be a cost reduction as well.

NASAA EFD contains several additional fields 
compared to the paper filings. Notably, the 
NASAA EFD will automatically label some filings 
“expired” if annual amendments are not filed. 
While some filers may find this convenient, an 
“expired” notice on EFD does not necessarily 
have a legal affect. In other words, it does not 
indicate a past or future unregistered sales in 
violation of R.C. section 1707.44(C)(1). Further, 
the division is unaware of the failure to file an 
amendment triggering an unregistered sale 
violation where the initial filing was properly 
made by an issuer. R.C. section 1707.03(X)
(3) merely states there are no filing fees 
for amendments; it does not require which 
amendments should and should not be filed – 
Rule 503 does. The division recommends filers 
follow a conservative compliance approach and 
become familiar with when Rule 503 requires 
amendments, and which are voluntary.

The most common issue the division encounters 
with Form D filings is the payment of finders’ 
fees. As a reminder, the Ohio Revised Code 
requires that “any commission, discount, or 
other remuneration” (including finders’ fees) 
be paid only to licensees in Ohio (or on Ohio 
sales). As a result, if an Issuer pays finders fees 
to an unlicensed person, it will be a violation 
of state (and possibly federal) securities laws. 
For more information, please see the article 
“Unlicensed Compensated Finders in Private 
Offerings” in the 2013:2 issue of the Ohio 
Securities Bulletin, on page 10 available here: 
https://www.com.ohio.gov/documents/secu_
Bulletin2013SecondQuarter.pdf

https://www.com.ohio.gov/secu/conferencepresentation.aspx
https://www.com.ohio.gov/secu/conferencepresentation.aspx
https://www.com.ohio.gov/documents/secu_Bulletin2013SecondQuarter.pdf
https://www.com.ohio.gov/documents/secu_Bulletin2013SecondQuarter.pdf
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Additionally, the division discussed a proposal 
from NASAA on coordinated reviews for 
Rule 504 offerings. If NASAA adopts this 
proposal, the division anticipates participating 
and may serve as administrator. While Rule 
504 has increased the federal exemption for 
offerings up to $5 million, it continues to lack 
popularity as a federal exemption. Currently 
coordinated review is available in registration 
by coordination or for Tier 1 issuers of 
Regulation A. To recap: coordinated review 
provides a registration applicant with a single 
comment letter addressing all state merit and 
disclosure comments. Counsel for the applicants 
need communicate with only two securities 
regulators; one serving as the lead merit state 
and one serving as lead disclosure state. In 
smaller offerings in only a few states, applicants 
will need to consider whether it is beneficial to 
participate in the coordinated review system. 
Most attendees did not anticipate using Rule 
504, and several voiced their preferences to 
instead direct clients to Rule 506.

The section also provided a brief update on 
initial coin offerings, for which it is receiving 
fewer inquiries than it did last year. When it does 
receive constituent calls regarding initial coin 
offerings, it offers the same advice as to other 

securities offerings – that the securities must 
either be registered or exempt. Most, if not all, 
of the questions appear to be from early-stage 
entrepreneurs without a business or business 
plan.

It was noted crowdfunding offerings are not 
making required notice filings with the division. 
In contrast, Reg. A, Tier 2 issuers have a much 
higher filing rate. Our efforts will be to move 
the issuers toward compliance with required 
crowdfunding statutes and rules. We have noted 
that these offerings appear to have significant 
compliance deficiencies and do not appear to 
be receiving proper advice prior to the offering 
to comply with state and federal securities 
laws. The Corporate Finance section anticipates 
working closely with Enforcement in this area.

The Corporate Finance section is also watching 
the developments on Regulation BI and certain 
broker-sold investment products. Regulation 
BI is merely a proposal at this point in time. 
However, it may have an impact on the volume 
of certain types of offerings. Issuers of these 
offerings should examine the consequences and 
be prepared to disclose the potential impact of 
Regulation BI on their offerings.
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Administrative Hearings

Craig Alan Sutherland, CRD No. 2001873
Division Notice Order No. 17-018
Hearing held. Report and recommendation received. 
Awaiting final order.

Katrina Farmer a/k/a Katrina Seiter
A Voice 4 U, LLC
Division Notice Order Nos. 17-037 and 18-013
Hearing held. Report and recommendation issued, 
recommending a cease-and-desist order. Awaiting 
final order.

Jeffery Mohlman, CRD 4431845
Division Notice Order Nos. 17-024 and 18-008
Hearing held. Awaiting Final Order.

Dock Douglas Treece, CRD 866947 
Treece Investment Advisory Corp., CRD 110449
Treece Financial Services Corp., CRD 23296
Division Notice Order No. 18-023
Hearing continued to April 16, 2019

Garry N. Savage, Sr., CRD No. 1195330
Advanced Strategies Agency, Inc., CRD No. 121343
Division Notice Order No. 18-011; Amended NOH 18-021
Hearing dates April 8-10, 2019

Fairhope Advisors, LLC, CRD No. 281085
Robert Riccardi, CRD 1356543
Division Notice Order No. 18-022
Jan. 15, 2019

LA Stephenson and Company, CRD No. 167629
Lucien Austin Stephenson, CRD No. 3084925
Division Notice Order No. 19-007
Hearing Date: June 25, 2019

Sam Aziz CRD No. 1721932
Aziz Capital Management, LLC 
Sam Aziz Capital, LLC
Division Notice Order No. 19-006
Hearing Date: July 8-10, 2019

Administrative Appeals

TAP Management, Inc. et al.
Case No. 17 CV 006942
Appeal from Division Final Order No. 17-022
Filed Aug. 2, 2017

Administrative Orders

Division Order No. 18-029
Jeffery A. Ahern, CRD No. 4354967
Oak Hill, Ohio

On Sept. 19, 2018, the Division issued a Cease 
and Desist Order against Jeffery A. Ahern based 
on findings he sold unregistered promissory 
note securities issued by Woodbridge Mortgage 
Investment Fund 1, LLC, and Woodbridge Mortgage 
Investment Fund 3A, LLC, to at least three Ohio 
residents in the aggregate amount of $218,000. An 
administrative hearing was not requested in this 
matter. 

Ahern applied for securities licensure in 2001 
but abandoned his application without obtaining 
licensure. On Dec. 20, 2017, the SEC filed a complaint 
for injunctive and other relief naming Woodbridge 
Group of Companies, LLC, and related entities in 
Case No. 17-24624, in the U.S. District Court for 
the Southern District of Florida seeking permanent 
injunctive relief, an asset freeze, disgorgement, 
penalties and other sanctions.

Enforcement Section Update

The division’s Enforcement
Section is a criminal justice agency
authorized to investigate and report
on all complaints and alleged
violations of the Ohio Securities Act
and related rules. The Enforcement
Section attorneys represent the
division in prosecutions and
other matters arising from such
complaints and alleged violations.

Janice Hitzeman
Attorney Inspector
Janice.Hitzeman@com.state.oh.us

Harvey McCleskey
Deputy Attorney Inspector
Harvey.McCleskey@com.state.oh.us
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Division Order No. 18-030
Coin Services, LLC
Benjamin Schlichter
Stoutsville, Ohio

On Oct. 1, 2018, the Division issued a Cease and Desist Order with Consent against Coin Services, LLC, 
and Benjamin Schlichter based on findings they sold unregistered securities to at least nine investors. The 
securities were investments in a bitcoin mining operation.

Division Order No. 18-031
Sullivan Seton Murphy Law, LLC 
Sullivan Seton Murphy Law Firm
Cincinnati, Ohio

On Dec. 14, 2018, the Division issued a Notice of Opportunity for Hearing and Notice of Intent to issue a 
Cease and Desist Order against Sullivan Seton Murphy Law, LLC, aka Sullivan Seton Murphy Law Firm based 
on allegations the firm operates a fraudulent website at www.sullivansetonmurphylaw.com that provides a 
fictitious address at the Fifth Third Center in Cincinnati, Ohio.

The Order alleges the company solicited a Belgium resident to enter into a “Stock Redemption Agreement,” 
which provided false information about shares owned in Enerjet while requesting a $6,370 fee to redeem the 
stock.

Division Order No. 18-032
Kentucky-Tennessee 50 Wells 500BBLPD Block, LP
Sahara Wealth Advisors
HP Operations, LLC
Cheyenne, Wyoming

On Dec. 14, 2018, the Division issued a Cease and Desist Order against Kentucky-Tennessee 50 Wells 
500BBLPD Block, LP, Sahara Wealth Advisors, HP Operations, LLC, based on findings they sold unregistered 
securities through material misrepresentations and fraud, and further made material misrepresentations 
in a registration filing under R.C. 1707.03(X) about the payment of commissions to unlicensed dealers. The 
Order included findings the Respondents misrepresented the use of proceeds and used investor monies to 
make payments to previous investors and for expenses unrelated to the stated project. A hearing was not 
requested in this matter.

Division Order No. 18-033
Assemblies of God Loan Fund
Springfield, Missouri

On Dec. 18, 2018, the Division issued a Cease and Desist Order with Consent against Assemblies of God Loan 
Fund based on findings they paid commissions or other remuneration to unlicensed dealers or salespersons 
and they sold unregistered securities based on their failure to comply with the requirements for registration 
by description.

Enforcement Section Update continued from page 12
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Division Order No. 19-001
Ascension Energy Group, Inc.
The Sequoia Energy Project, LLLP 
Henderson, Nevada
Los Angeles, California

On Jan. 4, 2019, the Division issued a Notice of Opportunity for Hearing and Notice of Intent to issue a Cease and 
Desist Order against Ascension Energy Group, Inc. and The Sequoia Energy Project, LLLP, based on allegations 
that the companies cold-called two Ohio investors who invested $130,000 in the companies’ oil and gas 
securities that were not properly registered for sale in or from Ohio based, in part, on false statements that the 
investments were insured from losses. 

Division Order No. 19-002
Harvard Options 
Columbus, Ohio
Croydon, United Kingdom

On Jan. 4, 2019, the Division issued a Notice of Opportunity for Hearing and Notice of Intent to issue a Cease and 
Desist Order against Harvard Options based on allegations that the firm operates a fraudulent website at www.
harvardoptions.com that provides for exaggerated returns up to 95% and falsely states that Harvard Options was 
“ranked #1 overall and was also rated #1 in several categories…” on Stockbroker.com. The Notice Order further 
alleges that, although Respondent is not a licensed broker dealer, its website offers “Low commissions and 
margin rates Pay just $7.95 for online U.S. equity trades.” 

Division Order Nos. 19-003 and 19-004
Fairhope Advisors, LLC, CRD No.  281085
Robert Riccardi, CRD No. 1356543
Colerain Twp., Ohio

On Jan. 14, 2019, the Division issued Order No. 19-003 which terminated Notice Order No. 18-022 as to Fairhope 
Advisors, LLC only, based on a finding that the firm failed to renew its Ohio Investment Adviser license for 2019. 
On Jan. 16, 2019, the Division issued a Cease and Desist Order with Consent to Robert Riccardi based on findings 
that he failed to timely file the Annual Updating Amendment to Form ADV Parts 1 and 2 for his firm, even after 
receiving three reminders from the Division.

Division Order No. 19-005
Garry N. Savage, Jr., CRD No. 2338013
Huron, Ohio 

On Jan. 22, 2019, the Division issued Order No. 19-005 terminating Notice Order No. 18-012 against Garry N. 
Savage, Jr., based on a finding that Savage, Jr. terminated his Ohio investment adviser representative license on 
Jan. 18, 2019.

Division Order No. 19-006
Sam Aziz, CRD No. 1721932
Aziz Capital Management, LLC
Sam Aziz Capital, LLC
Dublin, Ohio
 
On Jan. 22, 2019, the Division issued a Notice of Opportunity for Hearing and Notice of Intent to Suspend or 
Revoke the Ohio Securities Salesperson License and the Investment Adviser Representative License of Sam Aziz 
and a Notice of Intent to issue a Cease and Desist Order against the Respondents based, in part, on allegations 
that the Respondents engaged in excessive trading in at least 12 client accounts, including accounts of 11 elderly 
clients to generate commissions exceeding $2.4 million to himself while misrepresenting the nature and basis of 
the trades. The Notice Order further alleges that Respondents engaged in unauthorized trading on margin in at 
least one elderly client’s account. A hearing has been requested in the matter and is scheduled for July 8, 2019.

Enforcement Section Update continued from page 13
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Division Order No. 19-007
LA Stephenson and Company, CRD No.  167629
Lucien Austin Stephenson, CRD No. 3084925
Dover, Ohio

On Jan. 29, 2019, the Division issued a Notice of Opportunity for Hearing and Notice of Intent to Suspend or 
Revoke the Ohio Investment Adviser License of LA Stephenson and Company and the Ohio Investment Adviser 
Representative License of Lucien Austin Stephen based, in part, on allegations that the licensees failed to appear 
for a scheduled on-site examination and failed to provide documents and records for the examination after three 
separate requests. A hearing has been requested and is scheduled to begin June 25, 2019.

Division Order No. 19-008
Daniel L. Yoho, CRD No. 1353988
D.L. Yoho Investment Advisors, LLC, CRD No. 285214
Uniontown, Ohio 

On Feb. 7, 2019, the Division issued a Final Order to Revoke Investment Adviser and Investment Adviser 
Representative Licenses of D.L. Yoho Investment Advisors, LLC and Daniel L. Yoho based on findings that they 
failed to update Forms ADV and U4 and failed to furnish books and records for examination as reasonably 
requested by the Division. A Goldman hearing was held on August 28, 2018, after the Respondents failed to 
request an administrative hearing in this matter.

Division Order No. 19-009
Roger C. Faubel, CRD No. 1233851 (inactive)
Faubel Financial Group
Boardman, Ohio

On Feb. 27, 2019, the Division issued a Notice of Opportunity for Hearing and Notice of Intent to issue a Cease 
and Desist Order against Roger S. Faubel and Faubel Financial Group based, in part, on allegations that the 
Faubel, while licensed as an Ohio securities salesperson, sold brokered CDs, corporate bonds and corporate 
notes to at least seven clients based on misrepresentations about the terms of the securities, such as maturity 
dates, call dates and interest rate, and further based on omissions of material information, including the fact that 
the one-year call dates were optional, the interest rates were variable and could drop to zero, and the maturity 
dates were well past the life expectancy of the clients. The Notice Order further alleges that these investments 
were unsuitable for certain elderly clients.

Division Order No. 19-011
Malik Akbar’el aka Malik Akbar aka Tyrone Williams
Akbar & Associates Legal Corporation aka
Akbar & Associates Legal Corp. aka
Akbar & Associates Legal
Integrity Benefits Solution Corp. aka
Integrity Benefits Solutions
Little Rock, AR

On March 12, 2019, the Division issued a Notice of Opportunity for Hearing and Notice of Intent to issue a Cease 
and Desist Order against the above named Respondents based on allegations that they solicited and received 
$8,000 in investments from an Ohio resident based on false statements on their various websites, including 
promising up to a 20% return guaranteed and further based on statements in their promotional materials 
promising returns of “$1,500 a month for 12 months” based on a $4,000 investment. The Notice Order further 
alleges that Respondents failed to inform the Ohio investor that the principal, Malik Akbar’el, had prior criminal 
convictions for health care and tax fraud in the U.S. District Court for the Eastern District of Arkansas. Securities 
Commissioners in Missouri, Arkansas, Pennsylvania and Illinois have all issued cease and desist orders against 
one or more of the named Respondents. The investment was not registered with the Division for sale in Ohio.
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Criminal Trials and Hearings

State v. Michael Neubig
Case No. 18 CR 004998
Franklin County Court of Common Pleas
Pre-trial Conference Date: April 23, 2019

State v. Jeffrey B. Hall CRD No. 1871653 (inactive)
Case Nos. 17 CR 004124/18 CR 001232
Franklin County Court of Common Pleas
Trial: April 18, 2019

State v. Wayne C. Moore, Jr. and Jarrich K. Fowlkes
Case No. 18 CR 000989
Franklin County Court of Common Pleas
Trial/Plea: April 16, 2019

State v. John Case
Case No. 18 CR 000991
Franklin County Court of Common Pleas
TBD (warrant outstanding)

State v. Kimm Hannan CRD 2402527 (inactive) 
Case No. 2018CR0520
Stark County Court of Common Pleas
Trial held Jan. 11, 2019. See Criminal Cases updates.

State v. Benson Jean-Louis
Case No. 18 CR 004814
Franklin County Court of Common Pleas
Trial: April 23, 2019

State v. Brian Keith Decker CRD 4565524 (inactive)
Case No. 18 CR 395
Wood County Court of Common Pleas
Trial Date: April 22, 2019

State v. Robert White
Case No. 2019 CR 000149
Clermont County Court of Common Pleas
Trial Date: May 13, 2019

State v. Jeffery Luke Westerman
Case No. 18 CR 006309
Franklin County Court of Common Pleas
Trial Date: April 2, 2019

State v. John Gregory Schmidt
Case No. 2018 CR 04108
Montgomery County Court of Common Pleas
Scheduling Conference: March 36, 2019

State v. Paul Kratochvill
Case No. 18CRSLD001090
Lake County Court of Common Pleas
Trial Date: April 23, 2019

For further information on these cases, visit: 

https://www.com.ohio.gov/documents/secu_
Bulletin2018ThirdQuarter.pdf

https://www.com.ohio.gov/documents/secu_
Bulletin2018SecondQuarter.pdf

http://com.ohio.gov/documents/secu_
Bulletin2018FirstQuarter.pdf

http://com.ohio.gov/documents/secu_
Bulletin2017FourthQuarter.pdf

http://com.ohio.gov/documents/secu_
Bulletin2017ThirdQuarter.pdf

http://com.ohio.gov/documents/secu_
Bulletin2017SecondQuarter.pdf

Criminal Cases and Appeals

State v. Kimm Hannan CRD 2402527 (inactive) 
Case No. 2018CR0520
Stark County Court of Common Pleas

On Jan. 18, 2019 after a jury trial, Kimm C. Hannan, 
67, was found guilty of 53 felony charges, including 
12 felonies of the first degree, 18 felonies of the 
second degree, 21 felonies of the third degree 
and two felonies of the fourth degree. Charges 
included securities fraud, misrepresentation in the 
sale of securities, theft, theft from the elderly and 
engaging in fraudulent and deceptive practices as 
an investment adviser representative. On Jan. 22, 
2019, he was sentenced to 20 years in prison and 
ordered to pay $1,695,255 in restitution.
Hannan was an investment adviser representative 
operating in Canton through his firm, Hannan 
and Associates, LLC. The jury found, from 2014 
through 2017, Hannan engaged in securities fraud 
and misrepresentations in soliciting nine clients 
to invest approximately $1.7 million in various 
businesses, including a dry cleaner, a doggie 
daycare and a compliance services business. 
Hannan mispresented the dire financial situation of 
the businesses and told the investors their funds 
would be used to operate the businesses. The 
evidence showed investor monies were instead 
used for gambling, alimony, personal debt and 

https://www.com.ohio.gov/documents/secu_Bulletin2018ThirdQuarter.pdf
https://www.com.ohio.gov/documents/secu_Bulletin2018ThirdQuarter.pdf
https://www.com.ohio.gov/documents/secu_Bulletin2018SecondQuarter.pdf
https://www.com.ohio.gov/documents/secu_Bulletin2018SecondQuarter.pdf
http://com.ohio.gov/documents/secu_Bulletin2018FirstQuarter.pdf
http://com.ohio.gov/documents/secu_Bulletin2018FirstQuarter.pdf
http://com.ohio.gov/documents/secu_Bulletin2017FourthQuarter.pdf
http://com.ohio.gov/documents/secu_Bulletin2017FourthQuarter.pdf
http://com.ohio.gov/documents/secu_Bulletin2017ThirdQuarter.pdf
http://com.ohio.gov/documents/secu_Bulletin2017ThirdQuarter.pdf
http://com.ohio.gov/documents/secu_Bulletin2017SecondQuarter.pdf
http://com.ohio.gov/documents/secu_Bulletin2017SecondQuarter.pdf
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payments to previous investors.
The case was investigated by the Ohio Division of Securities with assistance from the Ohio Attorney General 
Bureau of Criminal Investigation, and was presented by Joseph Vance, assistant prosecuting attorney in the 
Office of the Stark County Prosecutor John Ferrero.

State v. Robert White
Case No. 2019 CR 000149
Clermont County Court of Common Pleas

Robert White, 72, was arraigned Feb. 6, 2019, on six counts of securities fraud, six counts of misrepresentation in 
the sale of securities, and 12 counts of money laundering, all third-degree felonies. White was also charged with 
engaging in a pattern of corrupt activity, a first-degree felony. White pleaded not guilty to each charge and was 
released on a $300,000 recognizance bond.

The indictment alleges White solicited his tax accounting firm clients and others to invest in Platinum 
Franchising, LLC, a new tax franchise business, based on promises of significant returns. White allegedly 
converted those investments to his own personal use, used them to pay back prior investors, and used them to 
pay for ongoing expenses of his existing business, Robert L. White and Associates, Inc., located in Cincinnati. 
The offering was not registered with the division for sale in Ohio. White’s CPA license was revoked in 2015.

The indictment stems from a criminal referral after an investigation by the Ohio Division of Securities and 
the Union Township Police Department. This case is being prosecuted by the Office of the Clermont County 
Prosecutor D. Vincent Faris and presented by Assistant Prosecuting Attorney Darren Miller. Trial is scheduled to 
begin May 13, 2019.

State v. Paul Kratochvill
Case No. 18CRSLD001090
Lake County Court of Common Pleas

Paul Kratochvill, 39, of Meadville, Pennsylvania, was arraigned Nov. 16, 2018, in the Lake County Court of 
Common Pleas and charged with 27 criminal counts, including theft from the elderly, telecommunication fraud, 
securing writings by deception, securities fraud and misrepresentations in the sale of securities.

Kratochvill was indicted by a Lake County grand jury Oct. 26 on those charges and was arrested Nov. 11. The 
criminal referral came after an investigation by the Ohio Division of Securities.

The indictment alleges Kratochvill solicited three individuals to invest $318,000 with him in the financial markets 
in return for monthly annuitized payments to the investors. The indictment further alleges Kratochvill did not 
purchase annuities on behalf of the investors. Instead, he invested their money in high-risk funds, causing them 
to lose a substantial amount of their investment. Kratochvill has never been licensed as a securities dealer, 
salesperson or investment adviser representative in Ohio.

This case is being prosecuted by the Office of the Lake County Prosecutor Charles E. Coulson, presented by 
Assistant Prosecuting Attorneys Lisa Neroda and Nick Giegerich. Trial is scheduled to begin April 23, 2019.

State v. Lovell Jones
Case No. 16 CR 004770/16 CR 004772
Franklin County Court of Common Pleas

On Dec. 18, 2018, Lovell Jones pleaded guilty to one count of unlawful sale of unregistered securities, a fourth-
degree felony, and was sentenced to three years community control by Judge Colleen O’Donnell in the Franklin 
County Court of Common Pleas. He also was ordered to pay $11,000 in restitution. 
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State v. Ronald Lee Jennings
Case No. CR 2017 12 1975
Butler County Court of Common Pleas

On Aug. 27, 2018, Jennings pleaded guilty to securities fraud, a second-degree felony, and agreed to pay $40,000 
in restitution to his victim. On Oct. 8, 2018, he was sentenced to two years in prison and ordered to pay $40,000 
restitution to the victim.

State v. John Gregory Schmidt 
Case No. 2018 CR 04108
Montgomery County Court of Common Pleas

On Dec. 27, 2018, John Gregory Schmidt, 67, CRD 708094 (inactive) of Bellbrook, was indicted for 128 felony 
counts related to securities fraud connected to his work as a financial adviser. The charges include forgery, theft 
from the elderly or disabled, telecommunications fraud and engaging in fraudulent, manipulative or deceptive 
conduct as an investment adviser. Schmidt operated Schmidt Investment Strategies Group in Washington 
Township, Ohio, while employed by Wells Fargo Advisors Financial Network. The indictment alleges that 
Schmidt misappropriated funds from client accounts and falsified financial statements to cover the theft. 
This case was jointly investigated by the Ohio Division of Securities and the Ohio Department of Insurance. A 
scheduling conference for trial is scheduled March 26, 2019.

State v. Jeffery Luke Westerman
Case No. 18 CR 006309
Franklin County Court of Common Pleas

On Dec. 27, 2018, following a criminal referral by the Ohio Division of Securities, Jeffery “Luke” Westerman, 37, 
CRD 4765489 (suspended), was indicted on 10 counts of providing false securities reports, three counts of false 
representations in the sale of a security, three counts of securities fraud, and three counts of theft, including one 
count of theft from the elderly. The counts range from felonies of the fourth degree up to felonies of the first 
degree.

The indictment alleges that between December 2010 and February 2016, Westerman solicited at least 10 Ohioans 
to invest over $700,000 in various companies owned or controlled by Westerman or his wife. The indictment 
further alleges that Westerman used some or all of the investors’ funds for personal expenses unrelated to 
the operation of the businesses. Following the initial investments, Westerman is alleged to have produced and 
provided to investors account statements which falsely represented material facts. Westerman did not hold an 
active securities license during the time alleged in the indictment after his securities license had been suspended 
for failure to comply with an arbitration judgement. Trial is scheduled to begin April 2, 2019.

State v. Michael Neubig
Case No. 18 CR 004998
Franklin County Court of Common Pleas
On Oct. 8, 2018, following a joint investigation by Ohio Attorney General’s Bureau of Criminal Investigation and 
the Ohio Division of Securities, Michael Neubig, 50, was arrested in New Albany based on an indictment filed by 
a Franklin County grand jury, which including one count of securities fraud and one count of misrepresentation 
in the sale of a security, both first-degree felonies, and one count of theft, a third-degree felony.

The indictment alleges that Neubig made numerous false and misleading statements to an Ohio investor 
about the financial wellbeing of his company, Capture Education, Inc., and the number of students using the 
company’s scheduling platform. The indictment further alleges that Neubig failed to disclose to the victim 
material information about the financial condition of the company, including cash flow shortages, negative bank 
balances, customer base, and payroll issues. A pre-trial conference is scheduled for April 23, 2019.
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State v. Harold Taylor Simpson
Case No. CR2018-09-1702
Butler County Court of Common Pleas

On Oct. 3, 2018, following a criminal referral by the Ohio Division of Securities, Harold Taylor Simpson, CRD 
424814 (no licensure), was indicted by a Butler County grand jury on one count of securities fraud and one count 
of Acting as an Unlicensed Investment Adviser, both felonies of the second degree.

The indictment alleges that from November 2015 through Feb. 28, 2018, Simpson induced an investor to invest 
with him, in part, based on false information about Simpson’s experience and securities licensure. Simpson met 
the investor through the website www.stockmarketmentor.com, and presented himself as a successful investor 
and a fee-paid investment adviser. Simpson does not hold any securities licensure in Ohio.

Simpson pleaded guilty in November to one count of Acting as an Unlicensed Investment Adviser, a fourth-
degree felony. On Dec. 20, 2018, Simpson was sentenced to three years community control and ordered to pay 
$50,000 in restitution to his victim and court costs. 

State v. Michael David Mathew
Case No. CT2017-0051 – Fifth District Court of Appeals 
Case No. 2018-1428 – Ohio Supreme Court

On Aug. 23, 2018, the Fifth District Court of Appeals affirmed the conviction and sentence of Michael Mathew in 
the Muskingum County Court of Common Pleas. On October 10, 2018 a Notice of Appeal was filed with the Ohio 
Supreme Count. On February 6, 2019, the Ohio Supreme Court declined jurisdiction. An overview of the case can 
be found at: http://com.ohio.gov/documents/secu_Bulletin2017ThirdQuarter.pdf

Enforcement Section Update continued from page 18
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Raising the Bar to Expunge Broker Complaints:  
From the Claimants Attorney’s Perspective

By: David P. Meyer, Esq. and Courtney M. Werning, Esq.

The core mission of the financial industry’s leading regulator, 
Financial Industry Regulatory Association (FINRA), is the 
protection of investors. To that end, FINRA is responsible 
for maintaining BrokerCheck, which is a free online tool that 
providing the public select information about stockbrokers 
and brokerage firms, as well as investment adviser firms and 
representatives. With a single search, the database provides 
access to customer complaints made against the broker, 
regulatory actions, terminations for cause, and personal 
bankruptcies, among other information. When investors are 
considering hiring an investment professional to manage 
their hard-earned money, they are encouraged to take the 
time to check into their background before making  
a decision.

When a potential new client contacts our law firm to inquire 
about a possible stockbroker malpractice claim against 
their financial advisor, the first thing we do is pull the 
advisor’s FINRA BrokerCheck report. Immediately, we can 
see the advisor’s licenses and employment history, prior 
customer complaints (if they have not been expunged) and 
any regulatory actions. The report is not all-inclusive and 
does not provide all the information relative to the advisor’s 
professional history, but it is a good place start.

Unfortunately, many investors are not aware this information is available and, even when investors do 
the research, often the report does not provide a complete picture of the advisor’s background. Very 
often, when a customer complaint against an advisor or the advisor’s firm is settled, the advisor or firm 
moves to remove, or expunge, the customer complaint from the public records.

In December 2017, FINRA issued Regulatory Notice 17-42 proposing sweeping rule changes to the 
existing framework for expunging customer complaints from a broker’s record. After a two-month 
period for public comment, the proposed changes are now with the SEC for review and approval.

FINRA received 70 comments in response, the overwhelming majority coming from brokerage firms, 
brokers and law firms representing brokerage firms and brokers. The pushback from the financial 
industry was to be expected, as the proposed changes to the existing process for expungements take 
legitimate strides to raise the bar and attempt to ensure customer dispute information be awarded 
solely as an extraordinary remedy.

The notable changes would include, among other things, 1) creating a one-year limitation period 
in which a broker must request expungement; 2) establishing a roster of expungement-qualified 
arbitrators with specialized experience; and perhaps most significantly, 3) requiring arbitration panels 
to unanimously find and attest the dispute has no investor protection or regulatory value.

Ohio Securities Exchange

The Ohio Securities Exchange 
provides a platform where 
views and opionions related to 
the secrutities industry can be 
shared from sources outside 
the Division of Securities. The 
division encourages members 
of the secruities community to 
submit articles pertaining to Ohio 
securities law and regulations.

If you are interested in submitting 
an article, contact the editor, Dan 
Orzano, Daniel.Orzano@com.state.
oh.us for the publication schedule 
and submission requirements. The 
division reserves the right to edit 
submitted articles for publication.

Disclaimer
The view and opinions expressed 
in the Ohio Securities Exchange 
solely represent those of the 
contributors. The Division of 
Securities takes no position on the 
material presented.
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Prior to 1999, arbitrators could order expungements without a court order and without any specific 
criteria. The North American Securities Administrators Association (“NASAA”) facilitated a change in 
this process in 1999, arguing the information in the Central Registration Depository (“CRD”) was state 
records and, because of state recordkeeping requirements, only a court had the authority to destroy 
state records. In 2003, FINRA Rule 2130 was adopted, establishing procedures and qualifications to 
guide the expungement process. Rule 2130 (now called Rule 2080) was envisioned by FINRA to be an 
“extraordinary remedy and should be used only when the expunged information has no meaningful 
regulatory or investor protection value.”1

From the perspective of a claimants’ attorney, the expungement of customer complaints, as the 
process is currently applied, is far from an extraordinary remedy. As referenced below, FINRA data 
shows for customer complaints where there was an FINRA arbitration filed by a customer and later 
settled, the expungement rate is 88 percent. That is astonishingly high for a remedy that is supposed to 
be extraordinary.

Why Should Expungement Be an Extraordinary Remedy? 

In setting the standards for expungement, FINRA needs to ensure the protection of the public’s interest 
in relevant information and the ability of regulators to police the securities industry.

Because of mandatory pre-dispute arbitration agreements between brokers and their customers, 
public access to information about customer disputes is not available to the public on the same terms 
as public court proceedings. In the same way a patient would want to look up her doctor to see if she 
had ever been the subject of a medical malpractice case, an investor should be able to look up his 
broker to see if he had ever had customer complaints. Should a medical malpractice case or broker 
complaint be found, it does not necessarily mean a prospective patient or prospective client would not 
want to proceed with the doctor or broker – but at least now they are informed and can ask intelligent 
questions before making their decision, both with their life and their life savings.

The sheer fact regulators require brokers to disclose customer complaint information shows the 
regulators have already deemed customer complaint information presumptively valuable to regulators 
and the investing public. That’s not to say there are not very narrow situations in which customer 
complaint information should be expunged – namely, in the case of an individual who was named in an 
arbitration claim but was not employed or associated with the member firm during the relevant time.

Why Is the Current Expungement Rate So High? 

As it stands, the framework for expungements favors the interest of a single broker over public 
interest and regulatory imperatives. Claimants typically do not participate in the expungement hearing 
after a customer case settles, for a variety of reasons. In particular, claimants have spent a year or 
more fighting the case on the merits and are unwilling to devote more time and resources to fight an 
expungement request because there is little incentive to participate after a case settles. 

Additionally, claimants are often elderly, unwell, unsophisticated and uncomfortable in a legal 
setting. It is not reasonable to expect a claimant to spend their time, energy and resources preparing 
to present his or her claim to the arbitration panel after the case has settled. As a result, the panel 
usually only receives unfiltered information from the broker’s side. An excessive rate of expungement 
recommendations is the foreseeable result. In an October 2015 study by the Public Investors Arbitration 

1 
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1 See FINRA Rule 2080 Frequently Asked Questions, available at http://www.finra.org/industry/crd/rule-2080-
frequently-asked-questions. 
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Bar Association (PIABA), it found in cases involving stipulated awards or settled customer claims 
between 2012 and 2014, expungements were granted in 87.8 percent of such cases.2  These findings 
are consistent with FINRA’s own review of cases filed between 2014 and 2016, where expungement 
was granted in 88 percent of settled cases.

The Proposed Rules are a Step in the Right Direction to Ensure Customer Dispute Information 
is not Improperly Expunged. 

A One-Year Period in Which to Make the Request
A customer is more likely to participate in an expungement hearing when it takes place in close 
proximity to the resolution of the underlying arbitration proceeding. The longer the time period in 
between, the lesser the quality of both testimony and documentary evidence the panel has to consider. 
Memories lapse, witnesses move or pass away, documents are lost – all of which compromise the 
integrity and fairness of the expungement proceedings.

Elevating the requirements and credentials of expungement panels
Under the proposed changes, if a customer-initiated arbitration ends before a hearing on the merits 
concludes (ie., the underlying case is settled), then any expungement request would be decided by a 
new three-person panel with specialized experience and training specifically on expungements.

Previous experience and training may help the arbitrators in understanding the unique nature of this 
extraordinary remedy and the importance behind the CRD system. A highly trained panel will be able 
to conduct a hearing more effectively focusing on the standards of FINRA Rule 2080 and whether 
the facts of the case meet one of those narrow prongs. Those arbitrators without the experience and 
training are at a higher risk of misapplying these standards. 

Requiring arbitrator panels to unanimously find and attest the case has no investor protection or 
regulatory value
The proposed rules provide when deciding to recommend an expungement, the arbitrators must 
unanimously make a finding in the award the customer dispute has no investor protection or 
regulatory value. This would clarify for arbitrators the standard for granting the permanent removal of 
customer dispute information from the CRD – a step that is greatly needed.

It appears there is some confusion among arbitration panels as to the burden of establishing the 
prongs of 2080 (factually impossible or clearly erroneous, false, or associated person was not 
involved). Further, it seems like arbitration panels often conflate the standards of a case heard on the 
merits and an expungement hearing.

Take for example a claimant who brings a claim against a broker for violations of her state’s securities 
act for selling her an investment by means of material misrepresentation. After an evidentiary 
hearing, the arbitration panel denies the claim, not because they found the broker did not make 
material misrepresentations that caused the investor harm, but because they found the broker’s 
misrepresentations took place outside of the six-year eligibility period set forth by FINRA’s Code of 
Arbitration Procedure. The customer complaint would still have investor protection and regulatory 
value, and the complaint was not “factually impossible” or “false” – the arbitration panel simply found 
it was brought outside of the eligibility period.

2 
2 See, e.g., “PIABA Study: Stockbroker Arbitration Slates Wiped Clean 9 out of 10 Times When “Expungement is 
Sought in Settled Cases,” October 2013; “PIABA Study: Update to the 2013 Expungement Study,” October 2015.
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The new requirements will help clarify the standards set forth in 2080 are incredibly high standards 
and completely separate and distinct from those used to determine the outcome of the dispute 
brought by the customer. Moreover, requiring the arbitrators to attest the case has no investor 
protection or regulatory value emphasizes that arbitrators’ actions have significant repercussions on 
investor protection and regulatory integrity.

The proposal, if approved by the SEC, will result in a major overhaul of the expungement process and 
appears to be a good step toward creating a workable framework that preserves expungement as an 
extraordinary remedy.

David P. Meyer and Courtney M. Werning are attorneys with 
the law firm of Meyer Wilson Co., LPA, based in Columbus, 
Ohio. They can be reached at dmeyer@meyerwilson.com or 
cwerning@meyerwilson.com, respectively, or through their 
law firm’s website, www.investorclaims.com.

http://www.investorclaims.com

